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share of the fund. The parties treated the sum insured as the es-
tate of Mary Bingham, to be distributed, at her husband’s death,
according to the statute of distributions applicable to her estate,
which would exclude the widows of her deceased sons. Richardson
v. Martin, 55 N. H. 45.

It follows, from these views, that the policy is payable to Albert
D. Bingham and Richard F. Bingham, in equal shares.

Case discharged.

Foster and BiNneHAM, JJ., did not sit : the others concurred.

ER - BArNES v. CAMPBELL & a.
The business of publishing a newspaper is not, of itself, a lawful occa-

sion for making, in such paper, a false charge of crime.

CAsE, for libel in accusing ‘the.plaintiff of crime. Plea, the
general issue, with a brief statement alleging that the defendants
are conductors and publishers of a newspaper published at, &c., and
as such it was part of their duty to give to their readers such items
of news as they might properly judge to be of interest and value -
to the community, and that, as such conductors. and publishers,
they published the article complained of, in good faith, without

-malice, believing and having good reason to believe the same to be
true.

Motion by the plaintiff to reject the brief statement.

Sulloway ¢ Topliff, for the plaintiff.
C. R. Morrison and Osgood, for the defendants.

SmrrH, J. Matter in justification must be pleaded. But ac-
cording to some decisions, matter in excuse may be given in evi-
dence under the general issue, or be pleaded. State v. Burnham,
9 N. H. 84, 48, and authorities cited; Carpenter v. Bailey, 53 N.
H.590. In this view of the case, it is, perhaps, immaterial whether
or not the brief statement is defective. But, treating the brief
statement and the motion to reject it as intended to raise the ques-
tion whether the brief statement sets forth a defence, we are of
opinion that it does not. The defendants probably intended to
set out the excuse of a lawful occasion, good faith, proper purpose,
and belief and probable cause to believe: that the publication was
true. They laid stress upon their business of publishing a news-
paper. But professional publishers of news are not exempt, as a

X




June, 1879.] BARNES ». CAMPBELL. 129

privileged class, from the consequences of damage done by their
false news. Their communications are not privileged merely be-
cause made in a public journal. They have the same right to give
information that others have, and no more. Smart v. Blanchard, 42
N. H. 187, 151 ; Palmer v. Concord, 48 N. H. 211, 216 ; Sheckell v.
Jackson, 10 Cush. 25. The occasion of the defendants’ publishing
a false charge of crime against the plaintiff was not lawful, if the
end to be attained was not to give useful information to the com-
munity of a fact of which the community had a right to be and
ought to be informed, in order that they might act upon such in-
formation. State v. Burnham, 9 N. H. 34, 41, 42; Palmer v. Con-
cord, 48 N. H. 211, 217; Carpenter v. Bailey, 58 N. H. 590—8. C,,
56 N. H. 283. The defendants do not state facts that would con-
stitute a lawful occasion. They make a loose averment of their
general duty to give their readers such news as they (the defend-
ants) might properly judge to be of interest and value to the com-
munity. This should be struck out of the record as insufficient
and misleading. It is, in effect, an intimation that they published
the libel in the usual course of their business, and is calculated to
give the jury the erroneous impression that the defendants’ judg-
ment of the propriety of the publication is evidence of the lawful-
ness of the occasion. The defendants’ general business of publish-
ing interesting and valuable news was not, of itself, a lawful occa-
sion for publishing this particular, false, and criminal charge against
the plaintiff. It will be for the jury to say what weight the de-
fendants’ business has as evidence on the question of malice. But
however high the defendants’ vacation, and however interesting and
valuable the truth which they undertake to give their readers, their
ordinary and habitual calling is no excuse for assailing the plain-
tff’s character with this false charge of crime. They must show
specific facts constituting a lawful occasion in this particular in-
stance, as if this false charge had been the only thing they ever
published. They allege nothing of that kind. They do not state
that the community had any interest which would have been pro-
tected or promoted by the publication complained of if it had been
true, or had a right to be or ought to be informed of the subject-
matter of it in order that they might act upon correct information
of if, or that the information given would have been practically
usefnl to anybody if it had been true. This is the substance of a
lawful occasion. The brief statement contains no specification on
this point.
Motion gronted.

STANLEY, J., did not sit: the others concurred.
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