June, 1879.] PARKER ». STEVENS. 203

mesne process, to intermeddle with the possession. This view of
the case was applicable to all growing crops, and as it was on this
ground held that the officer could not justify under his process, it
was not necessary to decide whether the grass would have been
attachable if it had been ripe and fit for harvest. It being decided
that the plaintilf could recover, because the grass was a growing
crop and therefore not attachable, it was unnecessary to decide
whether he could recover on other grounds.

We have not found it necessary to consider whether, if the grass
could have been attached, the attachiment could be preserved by
leaving a copy of the writ and return with the town-clerk, as in
the case of the attachment of the articles enumerated in Gen. St.,
¢. 205, 5. 16, and on this point we express no opinion.

When the defendants cut and removed the grass it was not the
property of S., because the plaintiff was in possession under her
mortgage, and with that possession there was transferred to her
the standing grass as part of the realty, and she was entitled to
hold it, as against S. and his creditors, until her mortgage debt
was paid.

Case discharged.

ALLEN, J., did not sit : the others concurred.

PARKER ». STEVENS & «.

On a bill in equity to remove a cloud from title, the plaintiff must show
his title.

Brrr ix EqQurry, to remove a cloud from the title to certain
real estate claimed to be owned by the plaintiff. Heard on bill
and answers.

Bingham § Mitchell, Ladd § Fletcher, and Foster, for the plain-
tiff.

Rand and Bay, Drew § Jordan, for the defendants.

Sraxtey, J. The plaintiff claims title to the premises described
in the bill, under the levy of an execution in his favor, against the
N. H. Electro Gold Mining Company, made August 9, 1877. That
company derive their title under a quitclaim deed from one Rae,
dated September 4, 1878, and Rae derived his title under a quit-
claim deed from one Ilutchins, dated July 8, 1878,  Hutchins was
declared a bankrupt December 11, 1872, and the defendant Ste-

89 208
72 146




204 - PARKER v. STEVENS. {Grafton,

vens was appointed his assignee January 1, 1873. Hutchins re-
ceived his discharge in bankruptey February 10, 1874. The plain-
tiff alleges that Stevens abandoned all claim to the premises as
assignee of Hutchins, and, at the request and as the agent of Rae,
procured the deed from Hutchins to Rae of July 8, 1878, and paid
for it with the funds of Rae, and delivered it to him, assuring him
that it gave a good title, and thereupon Rae entered into posses-
sion, and so continued until his deed to the Electro Gold Mining
Company ; that September 24, 1878, Stevens, as assignee, by deed
conveyed the interest of Hutchins to the defendant Howard, which
deed was duly recorded, and is the cloud upon his title, the re-
moval of which he seeks. )

The defendants deny that the plaintiff has or ever had any title
to the premises. The defendant Stevens says that he took a deed
from Hutchins to Rae July 8, 1878, but it was not to be delivered
to Rae unless Hutchins could show that he had procured a title to
the premises subsequent to his adjudication in bankruptey ; that it
never was delivered to Rae, but was returned to Hutchins ; that he
never advised Rae that he had a good title, but, on the contrary,
advised him not to take the deed. He says that Rae was fully in-
formed of all the facts regarding the bankruptey of Hutchins ; that
Rae furnished him no money to make the purchase of Hutchins,
and he paid Hutchins nothing ; and he denies that, as assignee of
Hutchins, he ever abandoned his claim to the premises.

The plaintiff contends that certain undisputed facts are conclu-
sive evidence of the abandonment denied by the defendants. But
on this hearing we do not weigh evidence. Nothing but questions
of law can be considered: now. As we construe the answers, the
facts admitted are not a confession of the abandonment, which is
expressly denied. Whether the title to real estate, which has
passed to an assignee in bankruptey, can be revested in the bank-
rupt by the neglect of the assignee to assert a claim to it before the
bankrupt’s discharge, without an order of cowrt, we need not decide,
and on this point we express no opinion.

The foundation of the bill rests on the fact that the plaintiff hasa -
title to the premises, but the allegations of the answers, if true (and,
on a hearing on the bill and answers, they must be taken as true),
show that he has no title. The N. H. Electro Gold Mining Com-
pany took nothing under their deed from Rae, for he had no title.
The deed from Hutchins to him was never delivered, and the de-
fendants are not estopped to take this position; for the plaintiff
when he took his title under the levy, and the mining company
when they took their deed, knew that Rae had no title. They have
not been misled, and the doctrine of estoppel does not apply. The
plaintiff baving no title, cannot maintain the bill.

Case discharged.
SwmrTH, J., did not sit: the others concurred.
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