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WrIT or ERROR, to reverse a judgment rendered at the trial
term against the plaintiff, as trustee of one R., in the original
action.

Binghom & Mitchell, for the plaintiff.
Farr ¢ Stevens, for the defendant.

SmrrH, J. According to the practice in this state, a party who
is aggrieved by a judgment rendered at the trial term, may at a
subsequent term move to bring the action forward, and to vacate
or modify the judgment. The remedy thus afforded is simple, ex-
peditions, inexpensive, and, in general, ample. A resort to the
cumbersome process of a writ of error is seldom necessary. In this
case, if the plaintiff is entitled to any relief, he can have it on a
motion to bring the original action forward at the trial term; and
for that reason the writ of error is : ‘
, Dismissed.
All concurred.

Kxzrr v. CLIFFORD.

A mortgagdor in possession cannot defeat or avoid the mortgage by acquir-
ing a tax title of the mortgaged premises. - T
A discharge of a mortgageor 1n bankruptey is not a payment of the
mortgage debt nor a discharge of the mortgage; nor does it release

the mortgageor from the estoppel of the mortgage covenants.

WrIT or ENTRY, to foreclose a mortgage upon a tract of land
in Wentworth. The defendant mortgaged the premises to the
plaintiff by his deed dated September 26, 1870, containing the
usual covenants of warranty against all persons claiming under the
defendant, to secure a mote of the same date for $1500, payable
on demand, with interest. Plea, the general issue, with a brief
statement that the mortgaged premises were legally assessed to the
defendant in the year 1874, by the assessors of Wentworth ; that
the defendant neglected and refused to pay the taxes; that because
of the non-payment of the taxes the premises were duly advertised
and sold May 20, 1875, to one John A. Davis; that the premises,
not having been redeemed from the sale, were conveyed by the
collector to Davis, May 22, 1876; that the defendant, February 12,
1875, filed his petition in the district court of the United States
for the district of New Hampshire, and was adjudged bankrupt,
and March 5, 1878, received a discharge from all his debts and
claims provable in bankruptey ; that afterwards, to wit, September
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, 1878, he purchased of Davis his interest in the mortgaged
premlbes, and on the same day received from him a quitclaim deed of
the same; and that the defendant is in possession claiming title
under his deed from Davis. The plaintiff moved to reJect the
brief statement, which was granted, and the defendant excepted.
Trial by the court, and verdict for the plaintiff.

Blair ¢ Burleigh, for the plaintiff.
Burrows § Jewell and S. B. Page, for the defendant.

CLARK, J. The brief statement disclosed no defence, and was
properly rejected. Pallet v. Sargent, 36 N. H. 496. Upon the
facts proved, the defendant cannot set up the tax title to defea’s the
plaintif’s mortgage. The relation of mortgageor and mortgagee
is such that a mortgageor in possession cannot acquire, as against
the mortgagee, an indefeasible tax title of the mortgaged property.
Cooley Taxation 845; Jones on Mort.,, s. 680. "The mortgage
contained the usual covenants of warranty, and any tax title sub-
sequently acquired by the mortgageor enured to the mortgagee.
Gardiner v. Gerrish, 28 Me. 46; Fuller v. Hodgdon, 25 Me. 243,
The mortgage debt was not paid, nor was the mortgage discharged
by the discharge of the defendant in bankruptcy. Although he
was therchby relieved from personal liability for the debt, and for
damages for breach of his contracts generally, which could have
been proved against his estate in bankruptey, e was not freed
from the estoppel of the mortgage covenants. Covenants are con-
tracts, but they operate by way of estoppel as well as by way of
contract ; and the discharge of the bankiupt from personal liability
for d@magcs for breach of the contract does mot release him from
the estoppel which does not depend upon personal liability for
damages. The debt is rega,rded as subsisting, so far as it is neces-
sary to uphold the mortgage. The defendant cannot redeem the
premises without paying the full amount of the mortgage debt,
notwithstanding his discharge. Jones on Mort., s. 1078. He is
liable for any breach of the covenants in the moxtgage arising sub-
sequent to his discharge. Bennett v. Bartlett, 6 Cush. 225 ; French
v. Morse, 2 Gray 111 ; Reed v. Pierce, 36 Me. 455, And the tax
title acquired by him passed to the plaintiff by way of estoppel, by
force of the warranty, as if the discharge in bankruptcy bad not
been granted. Chamberloin v. Meeder, 16 N. . 381; Bump on
Bankruptey, 8th ed., 748 ; Bush v. Person, 18 How. 82.

Judgment on the verdict.
SarE, J., did not sit: the others concurred.
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