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v.sold, with interest.which it was Thompsonsum fortherecover
359;N. H.237, 239; 8v.Currier, N. H. Leighton24 Shapley,

53;101, 107; 1 Wall.Hutchins v.Fisk, King,64 Me.v.Mathews
Stevens, 3 33.Deniov.Charter

theJudgment plaintiff.for

J., not sit: the others concurred.Smith, did

COÖS.

Railway.v.Paine TrunkGrand

Case, ofReserved lawtried in 1878. questionsby April,jury
term, 1879,March, 611.N. H.the 58 Judg-decided at lawwere

1879,inthe April,rendered on the verdict for plaintiffment was
that the actionmoved bethe defendantsand at the same time

forward for review.brought

Jordan,Drew for the defendants.Ray, Sf

Fletcher,and Ladd for theTtoiichell plaintiff.Sf

Doe, a new action. Ha­a isC. J. For some reviewpurposes,
Barker, 408,N. H.109; 39H.) Barker v.ven v. SmithLibbey, (N.

Hilliard,556, ; N. H.409; Coe, N. v. 58v. H. 599­Cahoon 57 Camp
that the42; Brewster, H. 126. it is settled rightv. 58 N. ButPage

ofe. 64 Laws ofas notof in such cases this is affected byreview
R., ante,B. M. R. 35.Rowell v.1878. p.&

Motion granted.

Stanley, J., sit: thedid not others concurred.

v.Lauten Rowan.

state,state, may bebyof another valid the of thatA sale in lawliquor
state,this andthe vendor was an ofhere, although agentenforced

vendee, state, a town agenta of this was notresidentknew that the
the sale of liquor.for

a his needof a to item of debtpayment particularA applicationdebtor’s
evidence ofbe but be inferred from circumstantialmaynot express,

his intention.
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Assumpsit, for the balance of an account of Factsliquors.
defendant,found a referee. Theby a resident of New Hampshire,

times,sent orders for at different to theliquors, a residentplaintiff,
of Massachusetts. The sales were at differ-completed by delivery,

times,ent to a common incarrier Massachusetts. The defendant
was not a town for the sale of thisagent and was known tospirit;
the who was a stateplaintiff, the ofagent, appointed by governor
New for to townHampshire, selling liquorspirituous agents. oThe

was Massachusetts,licensed 31,to sell inplaintiff liquors May
1875; and the law of that hisby state sales made before that time
were and those made afterwards wereillegal, Onelegal. question
is, whether the fact that the was a New stateplaintiff Hampshire

and knew that theagent, defendant notwas a town aisagent,
defence. is,Another of the of ofquestion aapplication payment
$89.50. Their was for the defendant to forusage liquorspay
when he had obtained 29,1875,the them.money selling-by April
the sold $116.85,the defendant toplaintiff andliquor amounting

7,1875,other $89.50.to theliquor amounting defendant sentJuly
$116.85,the which was inplaintiff of the item ofapplied payment

26,that 1875,amount. the defendant sent theAugust plaintiff
$89.50, an $117,and order for to with noliquor amounting express
direction as to the of the and theapplication money; plaintiff
credited it on sales,account. There were other but nogenerally
other between 31 and 26.payments, AugustMay

Jordan, cited,Drew for the onRay, the firstplaintiff, question,Sf
Northumberland,Butler v. 33,50 N. andH. on the secondargued,
that the course of thequestion, showed intention con-anddealing

tract as to the ofapplication payments.

Parsons, for the defendant.

state,The is the servant of the itsplaintiff though beyond juris-
; servant,isdiction and it to to assist such acontrary public policy

our in ofhis work the ofviolation our law.by process, aiding
$89.50There was no of the to item theapplication any by par­

ties. The defendant’s intention to it to itemapply particularany
;not found theis referee and the was bound toby plaintiff apply

payment Columbia,it first in of valid items. Richards v. N. H.55
96, 100.

Doe, statute,C. J. The the of a staterequiring appointment
to furnish town with does not withdrawagent agents pure liquors,

this case the offrom the common-law whichoperation principle
authorizes the enforcement here of the incontracts that were legal

Laws,Massachusetts. Gen. c. 109. The was anplaintiff agent
of the state in a limited and It does notsense.peculiar appear

sale,that his in Massachusetts a valid the law of thatmaking by
state, was a breach of his fiduciary duty.
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part of the accounthad notIf the defendant paid any particular
$89.50, that asof had sent sum abut generalthe remittanceby

account, itemsfirst toit would have beenon the appliedpayment
Columbia, 96;55 N. H.v.indebtedness. Richardsof existing legal

notClement, of it need41 N. H. 166. Hisv.Hall appropriation
offrom evidencebut be inferred circumstantialbe mayexpress,

Wentworth, 440;431,N. H.v. 14his intention. Caldwell Carpen­
479, 482; Woodward,Goin, 250,44 N. H.19 N. H. v.Youngter v.

123; Moore,; 29253­ B. v. Me. v.Bangor Whiting,Corp. Treadwell
Tichout,70;112; Moses, 1365 Me. v.34 Me. v. EmeryPhillips

44,Hanson, 48; v.; Woodbury,Rohan v. 11 Cush. RichardsonVt. 15­
Bank, 550;; Bank279, v. 3 Watts12 280­ Moorehead & Serg.Cush.

542; v.Moorehead, Sandiford,& Wheat.v. 5 Watts 7Serg. Tayloe
Anderson, 596; 213, 20; 5 v.Peters v. Taunt. Waters Tompkins,

McLean, 692;723; 9, P.R. D. Co. L. R. ChittyC. & v. C.CityM.
Naish, 511;2 2 P. C.v. Dowl. P. Brazier s. Dowl.C. Bryant,

was that he made the477. It his pay­understandingevidently
amount;of samement in of the item of debt theillegaldischarge

wasand his with that manifestpayment understanding payment
hisof item. no fiction which remittancethat There is legal by

the of item as awith intention that is remittanceregardedpaying
is notwith an intention a item. Theof different questionpaying

debt,whether, law, butin he thecan be to illegalpaycompelled
fact,whether, in to thehe did it. His of moneypay application

of debt more his ofa is thanpayment particular nothing payment
State v.that debt. His of the claim wasillegal legal.payment

Rand, not,51 N. 361. if it the would notH. And were law change
ofit a of Hisinto some other claim. lawful purposepayment

of thethat item was executed hispaying by deliveryirrevocably
irrevo­as the of the law wasmoney, plaintiff’s purpose violating

itemtheexecuted his of the Heby paidcably delivery liquor.
which he intended to pay.

intentionThe and fact of the defendant’sdecisiveindisputable
evi-is not thestated in referee’s but conclusivereport,expressly

stated;dence of it is conflict that evidenceand a withreport'in
; orcould not be the refereestand. The amended byreport may

mistake,if, reason of intention wasquestionof accident or theby
tried,not a trial.the be recommitted for newfully report may

Such order at the trial term.as the case will be maderequires

Case discharged.

Allen, J., did not sit: the others concurred.


