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was not con­firstmatter of theThe plaintiff’s replicationspecial
662, itLow, 43 Vt.in v. In Batchelder v.Parker Atwood.sidered

“ do notof the actthat the bankruptdecided pre­was provisions
of the defendant’sthe thevent from validitycontestingplaintiff

that was obtainedand it irponshowing pro­discharge, by alleging
notice.” Butofof which he was fraudulentlyceedings deprived

the inis to be observed in this case that discharge bankruptcyit
thenot the commencement ofwas obtained until after plaintiff’s

action, in conflictwhich it from cases apparentlymay distinguish
311, 677,it. Am. 28 ib. note.5 andwith See Reports,

the authorities cited areThe whichreasoning upon already
thewith to the case wherefounded force allegedequalapplies

in the from thefraud consists the omission of creditor’s name
fraud,schedule. Such like the fraudulent concealmentbankrupt’s

assets, the of s. 5110 ofof invalidates a underdischarge, provisions
St.,S. therefore furnishes a for anthe IT. Rev. and ground appli­

tocation it aside in the manner s. 5120. Theset prescribed by
ofa the a dis­last named section toremedy try validityprovides

fraud,in under isall cases of s. 5110. Italleged impossiblecharge
cases, and notto hold this is in one class ofthat exclusiveremedy

of the o£want of notice wasexclusive in others. The effectpoint
cited;v. before butavoided in the decision of Sparhawk,Burpee

theit was considered and decided in accordance withexpressly
17;Blazo,we in v. v.views have Black 117 Mass. Raylexpressed, ­
625;452; Carson, 28Ohio Howland v. Ohio27 PayneLapham,

Able, 344; v. 61 Ind. 457.v. 7 Bush. Pavey,Wiley

sustained.Demurrer

J.,Stanley, did sit: the others concurred.not

Buckingham & a.& a. v.Free

a law or in underA referee the in suit atby parties, equity,appointed
the as that anstate,the statutes of this same ofpossesses authority

at law, by statutory provisions.arbitrator common modified
aside a the groundmotion to set the of referee on that it isreportA

evidence, to be atthe a of fact determinedagainst presents question
the trial term.

same and the same evi-grantedmotion will be theupon groundsSuch
a of a jury.dence would avail to set aside verdictwhich

theis,the conflictThe of fact motion whetherquestion presented by
is that thestrongbetween the and the soreportthe of referee evidence
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referee,can that the in comingcourt see to the result in-reported, was
fluenced or orby partiality, corruption,passion, prejudice, unwittingly

mistake.fell into a plain
of is not an but itaward;A mere scintilla evidence to sustainsufficient

notwill be set aside as to haveagainst the evidence if there appear
been theany substantial which referee couldproof upon properly pro-
ceed to make the award.

the of a it is aWhere document is to in evidence becausecopy objected
an is admis-original,and not and the referee rules that thecopy copy

sible, but thethe instrument is never tonot and comesproduced,
referee,ofhands the nor comment’afterward becomes the ofsubject

erroneous,trial,or discussion the avail toduring ruling,the if will not
disturb the referee’s report.

Counsel who at aappear the of and cross-examinecaption deposition,
the deponent, will be to that thedeemed have waived the objection

was notdeposition pre-taken within the time nor the formalitieswith
rulesbyscribed the of court.

far a mayHow witness be and prac-examined as to his faithreligious
tices, for the ofpurpose credibility,his is a ofdiscovering question
fact.

A is competent testify God,to who believes in ofperson the existence
and that divine punishment ;will be andthe of perjuryconsequence

inhis this the trialcompetency respect must be determined as a fact at
term.

The latitude of a cross-examination of theis the discretionregulated by
tribunal had,before whom the trial is and is not to revision.subject

Equity.In The bill tbea deed madealleged byfraudulently
defendant as of tbe defend-Buckingham, to tbeattorney plaintiffs,

aside,and aant contained that andtbe deed be setYoung, prayer
for referee,other relief. Tbe cause was sent to a tbeselected by

1876,under tbe 35,of 2.tbe Laws of e. s. Heparties, provisions
and who moved asidereported against to setBuckingham Young,

referee,the on account of erroneousreport of tbealleged rulings
because, claimed,and also as it was the evidence.they against

The court reserved tbe of law tbe referee’squestions arising upon
and also tbe whether tbe set itreport, motion toquestions (1)

as term,aside the evidence becan at a trialbeing against granted
and on what and on(2) what evidence it canground be granted.

Free,cross-examination of Mr.Upon one of tbe' tbeplaintiffs,
him,defendants’ counsel asked “Are a Tbeyou Spiritualist?”

to, thequestion defendants’ tbeobjected counsel claimedbeing
“to kind,make of this as ofright inquiries tbe credit tbeeffecting

witness.” Tbe Avitness answered several a sim-other ofquestions
ilar character. Tbe defendants’ counsel of tbefinally inquired
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wasWebster present aidingof Danielwhether'thewitness spirit
received andcause, he hadand whetherof thethe trialhim in

theinformation spirits, disclosingof departedavailed himself from
referee, ofThe beingthe defence.method ofand thecharacter

had farthis proceededexamination onthat the pointthe opinion
of a similarand othersnamedthe last questions,enough, rejected

character, the defendants excepted.and
evidence,to inintroduce againstwereThe plaintiffs permitted

Er-the ofa ofcertified copy grantthe defendants’ objection, duly
theLocation, in depositorythe being propervin’s original grant

thedocument; to hands of thethe never camebut copyfor such a
referee, a ofafterwardsthe matter of the subjectnor was grant

him.discussion before
wasof the defendantthe trial the ShoreyDuring deposition

court,taken, in withoutofwithout the interrogatoriesanyfiling
without the leave of theandthe of of its justices,leave any

theattendedreferee; the for the defendantsbut counsel caption,
The referee admitted thethe dep-and cross-examined deponent.

osition, and the defendant excepted.

were Ladd and forJordan whomDrew (with Dudley),Hay,
the defendants.

2,1876, 35, 1,e.Laws of ss. that a in aI. referee chan-provide
thecase shall accord-proceed (unless parties agree otherwise)cery

the and the ofto rules of the court ining equity, supremepractice
recommitted,becauses. The referee’s or the'report mayequity

referee,sent to another or suchcause rendered thereonjudgment
as the and facts which shall belaw final andrequire, judgment

did not otherwiseconclusive. The therefore theparties agree:
thelaw of court in causesand should obtain.practice supreme equity

is, afirst whether motion to set aside aThe referee’squestion
evidence,theas can be at the trial termreport, against granted

thatinstead of the law term. We claim the trial term is the only
to our motion in the firstentertain instance. ofLawsplaceproper

1870, 1,2, in entered,c. s. that all suits shall beprovide equity
heard, or ofand determined at as the trial term. A careful read-

law,3 would seem to indicate thatof s. of aris-questionsing only
or cases,causes bills of reservedin aftering equity upon exceptions

found, be into the termthe facts are carried law for determi-may
thenation whole court.by

court, 2,1870ofunder the act well asThe wasJuly (as before),
cases,to frame and direct issues of fact inauthorized tochancery

3,the The in “nobe tried s. that trialprovisionjury.by by jury
be had where such trial now be hadshall under exist-except may

laws,” means that the matter ofwhole a intrialing simply jury
thecases shall be left to discretion of the court. Thatchancery

enacted to an end towas an idea theinput prevalentprovision
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state, extent,to some that a as' a matter ofparty, was enti-right,
totled a trial in cause.by Canjury every equity one doubtany

the court’s to thereject verdict ofauthority altogether a juryxxpon
fact,ofissues framed and tried under the direction of the presiding
We think not. The most eminentjudge? English chancellors

have sometimes set of twice,the verdict a aside and even threejury
times. The court has the same over theprecisely power ofreport

referee: and the is,in caséany simple question any given merely,
What do and conscience ?equity The idea isgood require absurd

athat motion of this character should be addressed to the referee
himself.

reserved,OnII. the second Onquestion what andground on
what evidence can a motion to set the referee,aside of a asreport

evidence, if,the ?be webeing against contend thatgranted upon
a careful ofexamination all evidencethe adduced on the trial be-

referee,thefore the Court come a conclusion;shall to different in
words, ifother the ofconscience the court is that thepersuaded

referee’s decision ais that thereon bewrong, would un-judgment
or ourthen motion shouldjust inequitable, and theprevail, report

be without hesitation. Therejected course would leadopposite
court thethe into of and andperpetration injustice,wrong thereby

thwart and the end and of allprevent prime object equity proceed-
ings.

law,The rule in a court of withobtaining referencecommonly
to aside the verdict aof that a verdictsetting willjury, namely,—

be setnot aside where there is evidence for the to-competent jury
consider, decision,and the it for theircourt submits thealthough
court ofbe the that the evidence was insufficientmay opinion to

fact,the or that the verdict to have been theprove otherought
not and not toought referees’way, prevail touching reports—does

in incauses Newequity Hampshire.
court, rule,In common-law our as a even abstainsproceedings,

front toin the theof evi-expressing any opinion regard weight
dence, the that a the constitutionalupon ground party possesses

of the of his case settledfacts the and that ithavingright by jury,
is not within the of courtthe to' to influ-provinceproper attempt

orence control the its own to themjury by expressing opinion up-
on the same matter.

In on the the whole ofchancery proceedings, contrary, duty
both law and fact rests the court alone.truly determining upon

Therefore, in such cases the court is bound to exercise a closer
examination,surveillance,and more careful and control of all the

under, observation,not had its own immediate than inproceedings
is,common-law cases or thisThe reason ofordinary proceedings.

is,that the court the and re-itself from the underbeginning, duty
of care that is done betweensponsibility litigants.taking equity

Platt, 25,the v. 2 N. Y. 52.See well considered case of Platt (S. C.)
Hence, its shown to the court either that a referee’supon being
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him, or that newadduced beforeis tlie evidence byagainstreport
ais to thatit made uponand additional evidence appear judgment

toand and goodthe would contrary equityoperate unjustly,report
be setconscience, all events aside.such should at Uponreport

the find­court not interfere with referee’sof fact the willquestions
the ofthe is unless clearwhere conflicting, weightings testimony

421;v. 28 Barb.shows has erred. Watsonevidence he Campbell,
168, 173; Baxter,Allen, Y. Scranton v. 4 Sandf.Davis v. 3 N. (N.

; Truslow, 293.Butler 55 Barb.5­ v.Y.)

Aldrich, Fletcher,H. A. F.Marston, H. Bingham, Shurtleff,
Parsons, forFletcher, and the plaintiffs.

noFoster, such and sus-J.' The referee position,occupied
cause,or as of mas-such to the court the that atained no relation

and for theter in to factsacquire impartappointedchancery
court; heof the but sustained towardinformation of the conscience

the ofcause, the and the court anthe precisely positionparties,
law, no other restriction of hisat common witharbitrator powers

hethan that to theor duties the requirement proceed according
court, decision,tbe in and hisrules of and reportequity practice

all of law mat-his and allquestionsrulingsstating specifically upon
eitherfact found if so Lawsters of requestedproved, by party.

1876, 85, 1,c. he has hisof ss. 2. This andduty report,performed,
is us.before

aside,it be set as theI. The move that evi­defendants against
motion, is,the first reserved thedence. Under this Canquestion

thismotion be at the trial term? To we It can begranted reply,
term,at the not be consideredtrial and willgranted ordinarily by

71;N. Smith,58the full bench. Fuller v. H. v.Bailey, Lefavor
125; Woodward, 153; Haven, 501,Hillib. v. ib. v. New Vt.37Kelley

this is the of512. In a referee’s like verdict areportrespect jury.
is, On what and on evi­II. The second whatquestion ground

it we thedence can be To which On samegranted? reply, ground
the same avail to set aside the verdictand evidence which would

noof a for the cause There is distinction betweenjury alleged.
Soc.,at law in in this Clark v. 45suits and respect. Cong.equity

N. H. 831. such a motion at the trialThe uponquestion presented
is, verdict,the orterm whether the conflict between the award and

founded,evidence which it is is so that the courtthe strongupon
influencedreferee)can see that the the were(or by passion,jury

or fellor into aunwittinglyprejudice, partiality, corruption, plain
72;H.13 N. Clark v. Soc.mistake. Rand v. Cong.Redington,

v.and Fuller before cited.Bailey,
referee,of asaside the aOn a motion to set beingreport against

evidence, what inthe cannot be controlledthe byjudge appears
does not show what thethe because the evidencereportreport,

fromwas, facts the referee found the evidence.but the whichonly
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of the factsSome show that othermay factsreported reported,
inferred the referee former,from thebeing by cannot befairly

inferred from them. There be such an inmay a re­inconsistency
referee,of a as as inwell a verdict of a Butport thejury. usually

facts, withoutstates from whatreport only other factsshowing
e., what(i. from wereevidence) inferred. And thethey evidence

from the andwhich ultimate decisive facts are found the refereeby
is the which it is the of the notreferee toverjr thing duty report,
and thethe which mast learn in somevery beforething judge way
he can decide the tomotion set theaside asintelligently report

the evidence. The referee not theagainst tobeing proper person
the of or his ownpass questionupon rejecting sustaining report,

that must be determined the court term,at thequestion trialby to
whom thesome evidence of evidence before the referee must be

And if it that there wasproduced. substantialappears evi­any
dence on which the referee have based his themight finding, report

aside,set itwill not be because to the thatmay appear judge pos­
or he have reached amight different conclusionsibly, probably,

Cong. Soc., cited;the evidence. Clark beforeupon Cummingsv.
Harbor,v. N. H. 17. On theCentre 57 if it thatcontrary, appears

sothe is the evidence as to lead to theagainst con­report decidedly
misled,clusion that the referee must have been or in­improperly

fluenced, have to consideror failed the evidence laidintelligently
him,before then the should be set aside as thereport being against

84,v. N.evidence. Jewell 55 H. 95.Railway,
to that aWe do not mean mere scintilla of evidence wouldsay

but,award;suffice to sustain an in the absence of evidence ofany
or or a manifest mistake on theprejudice, corruption,partiality,

referee, stand,the award must ifof the there to havepart appear
been substantial evidence which the referee coulduponany prop-

ofto an award in favor the it,finderly proceed party producing
whom the burden of was Commissionersv.upon proof imposed.

278, 284;Clark, Paine v. Grand94 U. S. Trunk 58 N.Railway,
McMullen,611; 317,R., 335;H. L. 2Giblen v. P. C. App. Ryder

Wombwell, R., 32.v. L. 4 Ex.
of orthe question prejudice,Upon passion, partiality, corruption

the whether the referee has allquestion fairly(involving reported
the isthe evidence admissible.facts), reportdehors

wasThe of the reference law of 1876 to substitute a ref-object
in and determination oferee for a the trial those cases in whichjury

reference,tothe should consent such and without consentparties
not,in are as mattercases wherein the of entitled toparties right,

verdict,for aa trial to substitute an award and to makejury;by
control,it the rules which andto samesubject sustain orgovern

aside,set of referees andverdicts. An award a verdict of a jury
v.will on similar Randbe set aside 13 N.grounds. H.Redington,

72, 77.
III. It not from the referee’sdoes forappear whatclearly report
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offered inLocation wasthe of Ervin’stlie ofcopy grantpurpose
material. Fromor its wasevidence, in what itnor respect original

into hisreferee, never cameof that thestatement the copythe
of the case afterdiscussionnor was alluded to in anypossession,

in, itnot seem thathad ruled it it would was regarded by any-he
in-counselIn their oral arguments,as of consequence.body any

admissible,not have beenthat the document wouldsist original
so, course, excluded; no suchhave beenthe shouldand of copy —but

now.trial, cannot consideredthe and it bewas taken atobjection
toof theThe was to the “instead grant;”objection originalcopy

man-the It isit was a and notthe because original.copycopy,
in, but which wasthe ruledifest that the evidence which referee

excluded, all heardit at norsince the referee never sawpractically
afterward, nor the result.the of the trialof it did not affect course

the offor the defendants attendedIV. Counsel captionhaving
must betheand cross-examined deponent,Shorey’s deposition,

notthe wasto have the thattaken waived depositionexception,
court, norfiled intaken written byinterrogatories previouslyupon

order of a of the court.special judge supreme
refusal to allowwas in referee’sV. There no error of law the

Free, cross-examination,asked, whetherthe Mr. to onbeplaintiff,
trial,inthe him theof Daniel Webster wasspirit aidingpresent

inand whether he beenhad assisted obtainingby departed spirits
ofof have been error lawinformation the defence. Nor would it

of fact howto allow those to be aIt wasquestions put. question
the for of dis-far could the purposeproposed inquiry usefully go

the credit the or other evi-of witness. Hiscovering testimony
bedence been of a that wouldhave such character lightmight

thrown it ora disclosure of his faithbyupon spiritualistic practice;
and his the such that thereand case have beentestimony might

nowas occasion to call on thatdisclosure subject.for'any
VI. It is not claimed the Free’sthat of religiouspeculiarity

witness,belief affected hishis as a but credibility.capacity only
cross-examination, a bewitness askedUpon any questionsmay

towhich- tend test his or or toaccuracy, veracity, credibility,
character;shake his credit this hishis and to endby injuring way

life, associations, habits,of his his his his mental idiosyn­prejudices,
cracies affect his all be relevant.(if they capacity), Step.may

Ev.,Ev., 129;of Art. 1 s. But it is not446.Dig. customaryGr.
in modern to into a man’s ofanpractice permit inquiry peculiarity

belief. is tend to dis­This not because thereligious mightinquiry
him, but itbecause be a into thescrutinywouldgrace personal

state of his offaith and to the our insti­conscience spiritcontrary
Const,5;4, S.,tutions. N. H. of IT.Bill of FirstArts.Bights,

Amendment. A believes inman is to who thetestifycompetent
God, inexistence of that either this life orand divine punishment,
come,in the life to ofwill be the Clinton v.perjury.consequence

State,The 33 is bound toOhio No tribunal27. inquire,judicial
VOL. lix. 16
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nor will whether a witness be aordinarily inquire, Protestant or
Unitarian, Shaker,Romanist, or Mormon, Jew,Trinitarian a or

faith,Gentile, a or a Materialist. Defect ofSpiritualist religious
is never presumed.

The whether a isquestion to wantperson disqualified bytestify
of belief in andGod for ispunishment a of factperjury, question
'for the ofdetermination the case,this the ref-presiding judge,—in

Hills, 532;eree. 530,Com.v. 10 Ev., 369,Cush. 1 370,Gr. ss.
Ev.,notes;and Best of s. 161.Principles

• The of the cross-examination was the discre­range regulated by
referee;tion of andthe that discretion is not a formatter our

Morse,revision. v.Gutter­son 58 N. H. 165. If in case theany
court will revise the of a trial the ofruling judge upon question

witness,the aof as affected belief,hiscompetency by religious
there is forno occasion such revision in the case.present

overruled.Exceptions

Doe, J., sit:C. did not the others concurred.

Tabor, & a. v. Harriman.

A who a debt of the vendor apurchaser paysof secured lien onlogs, by
hisup lien,the set of thelogs, compulsory discharge or themay par-

in antial failure of title in reduction of actiondamages, againstbrought
thehim by price.the vendor for

Assumpsit, balancefor a due for sold. Facts found alogs by
referee.

defendant,toThe sell and deliver to the inplaintiffs agreed
river, Stream, 150,000below the mouth of Indian feetConnecticut

defendant to to atof deliver one thespruce logs, Vandyke,—the
amount of and itsame a similar was understoodlogs;place, large

histhe that under contract the de-withVandyke,by plaintiffs
fendant, their The werewas to have delivered the.logs. logs upon

Stream, andbanks of Indian driven to oftheby Vandyke place
river. The Van-in the Connecticut plaintiffdelivery employed

for a reasonable to drive the thetocompensationdyke logs place
defendant,of when settled with the he re-anddelivery; Vandyke

$68.66, was atained which reasonable forcompensation driving
thethem. retained of andpossession logsVandyke continuously,

forthem suit is recoverclaimed a lien on This todriving. brought
$68.66the retained by Vandyke.

for theDudley, plaintiffs.


