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cent,name,him six interestbis andlocated in own perfor lands
cent, oninterestfivethereon, not be withand should percharged

on account.he for lands located jointthanmore paid

Case discharged.

J., concurred.Allen, not sit: the othersdid

& Tr.v.Forist Bellows

Where, a de-merits,has athere been on andhearingin a bill in theequity,
it, prejudice.such decree will not be withoutordinarilycree dismissing

first,trustee, money,'be that heshown, goods,To a it must hascharge
second, thatof the in his hands;or credits defendantchattels, rights,

attachment, either a rightbecause the hasthey openare to defendant
thethe trustee to recover or are heldagainst them, they byof action

a title as creditors.trustee fraudulent toby
B,seeks, in the trus-attachment,a of A toforeign chargeWhen creditor

bytee, B C andallegeswhich the creditor was ofboughtfor property
anB, buybetween A and B that B shouldby agreementforpaid upon

A,the the aand hold for creditor isproperty estopped by judgment,
A, the that was no suchestablishingB fact thereby againstrecovered

the not ofbyand creditor does avoid theagreement; proofestoppel
he,of claimingin the the existence which as aagreement privyfraud

toB, is assert.under estopped’

Fobeign Issue, thethe andAttachment. between plaintiff
trustee, thetried by jury.

§250claimed to the trustee in the sum ofThe plaintiff charge
defendant, §6,000, soldof and of land byfor labor the the proceeds

defendant,trustee, in-he had anthe to the or in whichbelonging
amount, heldthat the the trusteeterest to which claimedplaintiff

the in of creditors.in trust for defendant and fraud the defendant’s
claims,plaintiff theoffered andThe evidence in of thesesupport

the in in whichtrustee then in evidence record in a billput equity,
defendant, the trus-a in his favor the andthere was decree against

of histhe wastee claimed that decree conclusive on the question
suit; thethe butfor matters embraced in thechargeability equity

otherwise, and thecourt ruled trustee excepted.
term, 1876, ashow,The evidence tended to that at the April
bill; noin the thatdecree was ordered the suit dismissingequity

1877,term,the until thedecree was entered recordsupon April
theatone was drawn and theup by justicewhen signed presiding

term,term, 1876, inand who was not then office. AprilApril



230 v.FOBIST BELLOWS. [Coos,

1877, the then withoutjustice notice allowed thepresiding, decree
“to be amended so as to show that the wasdismissal without prej-

toudice the trustee suits wherein the defendant in thatpending,
suit was summoned as the trustee of the in theplaintiff equity
suit.”

verdict,The had a and the trusteeplaintiff formoved a new
trial. denied,Motion and the trustee The other factsexcepted.
material are stated in the opinion.

Drew Jordan and 3. for theRay, trustee.Heywood,

Fletcher, Fvans,Ladd Hutchins,Twitchell and Bentoh forS?
the plaintiff.

Stanley, TheJ. decree in the suit billtheequity dismissing
term,was ordered It1876. was wasApril unconditional. There

no limitation of its effect. Whether the then hadjustice presiding
office,after he was out decree,of toauthority, the we do notsign

decide, since whatever decree was extended mustthe recordupon
made;with the order then need we considercorrespond nor

court,whether term, 1877,the at the had the afterApril power,
notice, to the it,allow or the decree in ofentry, made pursuance

;to be amended for in this case the amendment was made with-
out notice to the it,whose were affected it isparty andrights by
for this invalid.reason

“ It concerns the commonwealth that be not re-things adjudged
scinded.” concerns“It the commonwealth be an ofthat there end
lawsuits.” These maxims soare in itswith andjusticeharmony

administration, that not, underproper they ought any ordinaryt
circumstances, to be lost of. When a cause beenhassight fully

reached,merits,on itsheard and a conclusion in the absence of
of a failure of the insuggestion whose favor theany justice party

benefit,is to suit,is entitled its full not in that butjudgment only
;in all cases where it is itevidence and werecompetent necessary

the order the decree uoav be rescinded.modifying wouldoriginal
525,44 N. H.Grovev. 528.Lyford, A different rule would deprive

of the fruits of obtained after andparties litigation, long expensive
trials, and them tosubject and for which thereannoyance expense
is no ineither fact or in law.justification,

toAs the effect of the in the suit thejudgment equity upon
defendant,claim to the trustee for labor of the nocharge ques-

arises; the conclusive,tion for court ruled that it was and no excep-
tion was taken.

In to the claim to the trustee for the ofregard charge proceeds
lands, were, 1866,the of the the thatsales facts in the landsJuly,

in a divorce been to the de-question, grantedhaving previously
wife, Maria, 1866,fendant’s were decreed to her Inas alimony.

1867,and in tax sale,the trustee these lands at a andboughtagain
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to CharlesMariathe In 1868 gavedeed from collector.received a
lands, in con-and 1870 Charlesdeed of theseaBellows quitclaim

the trus-In the defendantthem to the trustee. 1869 gaveveyed
titles,these thedeed of them. After obtainingtee a quitclaim

lauds, to himand the now seeks chargetrustee sold the plaintiff
obtained inthat the titles wereon thethefor proceeds, ground

their forto the lands andof an hold proceedsagreementpursuance
benefit, the trustee’s andthe defendant’s after paymentsdeducting

fraudulent as tointerest, isand that thisand agreementexpenses
thisThe suit wasthe defendant’s creditors. brought byequity

trustee, forthe same sums whichto recover■defendant theagainst
The defendantthe trustee.the now seeks to chargeplaintiff

claimed, trustee, that thethe suit the the samein againstequity
claims, there was noin the suitnow' that equityexceptplaintiff

that the trustee hadof In that suit a referee foundfraud.charge
labor; he had the taxes forthe defendant for his that paidpaid

; $200, and had the de-the tax titles that he had Mariapaid paid
$100 ; that there was nofor his and agieementfendant quitclaim

the land or thethe trustee should hold pro-or thatunderstanding
defendant; the bill was dismissed.ceeds for the benefit of the —and

divorce therenot claimed that in the decree of andIt is alimony
or thatother inwas collusion between Maria and any person,

of the ofthe suit decree in or in transactions theor anyequity,
this defendant and the trus-there was collusion betweenparties,

tee.
ona the merits conclu­The dismissal of the bill after hearing

it, isin and that decree asettled all the matters embracedsively
the defendant and the trustee forharto suit betweenany subsquent

;501,v. 11 N. H. 508­the same Hollister Barkley,subject-matter.
541,Chase, 9; 547;N.v. 15 H. Demeritt v. H.N. 27Lyford,King

Nudd, 299, 303; Abbott,v. 31 N. H.v. 29 N. H. HollisterLamprey
; 287;442, Tilton, 273,447­ Tebbettsv. 31 N. H. Hall v. 38Dodge,

346, 350; v.v. Sanderson 58N. H. Gove Peabody,Lyford, supra;
insor, 299, 301; Gibbs,116; v. 1N. H. v. 1 FooteW­Bigelow Gray

Pl.,412; 793; Jur.,s. s. 1523.Story Eq. Story Eq.Gray
collusive,the it would not the inIf decree were plaintiffestop

of Co.this case to contest the Great Falls v.question payment.
242,110; Ticknor, 248;Worster, 48 N.45 N. H. v. H.Vogt

Clark, ; Lord, 269, 275;v. 22 Me. 128­ v. 2 N. Y.CandeeGranger
225, 229; Russell,Simonson, Y.v. 45 N. Christmas v. 5Burgess

290, 304; Freem. s. 435. But no collusionWall. Judg., being
defendant,or under thethe is aalleged, 'plaintiff, claimingproved

theconcluded the decree as defendant is concluded it.byprivy by
139, 149; Lovell,Davis, Dickinson v. 35 N.Flanders v. 19 N. H.

Thrasher, 44, 60; Ev.,9, 16; 189,v. 1H. 6 How. Gr. ss.Stacy
536; is ofEreem. s. 162. The attachment theJudg., plaintiff’s

chattels, or of the defendant in thecreditsgoods, rights,money,
hands and of the trustee. In the absence of fraud thepossession
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holds what the defendant was entitled to holdonly andplaintiff
what he Wentworth,could recover the trustee. 2Haven v.against

Barrett,; 374; Perrin,N. H. 93­ Adams v. 2 N. H. v. 8Greenleaf
273; Paul, 120;N. H. v.Paul 10 N.H. Boardman v. 12Cushing,
112; Chase, 110; R.,N. H. v. N.Getchell 37 H. R.Richards v.

127, 139; 155;44 N. H. v. N.58 H. Co.v.Wiggin, Ins.Banfield
Weeks, 438; Hills, 435; Att.,7 Mass. v. 9 ss.Pick. DrakeHooper

541,458, 517, decree,672. As the defendant is theestopped, by
to maintain an action the trustee for theagainst wages, payment
of decree,which is the so thisadjudicated by claiming,plaintiff,

defendant,as the of this due from the totrusteeproperty wages
him, is as a beof theestopped wouldsubsequent assignee wages

A,the of suedestopped by adjudication Whenpayment. being
debt,B for a without orfraud collusionby obtains a judgment

B,the fact that the debt has been to cannotheestablishing paid
be to the and of tosubjected annoyance expense being compelled

the same in suit oflitigate question every foreignsubsequent
attachment which Bthe creditors of tochoosemay bring.

the same the decree is conclusive theUpon ground against plain-
tiff in to the of the lands received the trustee.regard proceeds by
He sales,a title to theacquired lands the tax andperfect legal by

the deed from Charles Bellows. The of theby arerights parties
the same as would have been if the defendant had neverthey
owned the lands. The ofdecree the lands to asMaria alimony,
and her to the trustee Charlessubsequent conveyance, through
Bellows, title,the trustee as a to the tax salesgave perfect subject
which the trustee had them,as if had orshe inheritedpurchased,

them with earned her after the decree ofpurchased money by
divorce. The fact that the trustee the defendant a$100 forpaid

it,deed does it.not affect He hadquitclaim a title withoutperfect
for which the defendant had The on whichpaid nothing. ground
the is,claims to the trustee not that theplaintiff trustee hadcharge

lands,no title to the but that there was an orunderstanding agree-
ment between the defendant and the that thetrustee trustee

them,should the lands and hold or their as thebuy proceeds, prop-
of or histhe defendant for benefit. Whether there waserty any

such or and whether the trustee wasunderstanding agreement,
labor,the fordefendant were the two on which theowing grounds

defendant claimed in the bill in that the trustee was boundequity
to come an with him.to Both of these' claims wereaccounting

trustee,denied the and the decree the bill conclu-by dismissing
defendant;both the and thissively adjudicated against adjudication

asis conclusiveas if it had been determined that there was such
an or and that the trustee had accountedunderstanding agreement,

hands, that,and over to the defendant whatever was in his orpaid
such there was to be over. Theupon accounting, nothing paid

lands,defendant’s claim for ofan account the sales of the like his
labor,claim for him to twoestablishrequired propositions: first.
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as heor alleged,ansuch understanding agreementthere wasthat
Thesesecond, had not accounted.and, proposi-that the trustee

under-anddenied, of thethe existence agreementbothtions being
theforsets as a chargingthe groundwhich upplaintiffstanding,

it hadissue; the referee thattrustee, the ofin and findingwas put
bill,the conclu-existence, the decreefollowed dismissingbyno

otherthere werethat fact. Whether groundsestablishessively
decree, toit ishave had a unnecessarythe trustee mighton which

there was noshows thatin the suitsince the record equityinquire,
considered; and if thereorto the lands raisedissueother relating

based,beenthe decree haveon whichother mightwere grounds
the which wasits conclusivenessnot lessendo upon pointthey

effect, andhave thatdecided. If this fact didraised anddistinctly
bound, havewhichwere not mightand judgmentspriviesparties

wereon than those on whichother theybeen rendered grounds
force.lose much of theirwouldrendered

because, inisclaims that the trusteeBut the estopped,plaintiff
he thatin the bill in aversto theaddition alleged equity,grounds

to defendant’s creditors.fraudulent as thethat wasagreement
of thedefeated the bill as to thehave proceedsThis fact would

it wouldlands, if its existence were admitted or. provedalthough
thethe trustee in this suit. Butfor difficultybe ground charging

is, of fraud cannotthat thethe questionwith plaintiff’s position
If thereof the is established.until the existencearise agreement

to it. Tothere could be no fraud in referencenowas agreement,
existence,never had anis fraudulent whichthat an agreementsay

suit onthe defendant had failed in thean If equityis absurdity.
but it was fraudu-that there was such anthe agreement,ground

boundcreditors, not have beenas to his the would bylent plaintiff
decree; defendant andbut the under thethe plaintiff, claiming

estate, the decree which establishesin is boundabeing privy by
fromis not relievedthere no such andthe fact that was agreement,

which the decreethe effect of it facts conclusivelyby alleging
existence, becausenever could have had annever had andproves

defendantIf thethe cannot exist without aincident principal.
suit, nonot there wasin the because agreement,had failed equity

fraudulent, or within thewas, itbut because there and because was
tofrauds, beenthe would not havestatute of estoppedplaintiff

thea ofthe existence of which was partassert the agreement
made; non-existencebut when thethe decree wason whichground

thea factthe decree as (likeis establishedof the agreement by
the trustee for labor),claimof the defendant’s againstpayment

and the claimingis on plaintiff,parties privies,which binding
defendant, the decreehimis a and bound with bytheunder privy,

facts; estab-and when the fact Avasthose conclusivelyestablishing
ordecree, no suchlished, that there was understandingtheby

the trustee as theand plaintiffbetween the defendantagreement
immaterial.asserted, of fraud becamethe question
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court,The of the as to the effect of the decree dismiss-ruling
erroneous,the bill in was anding equity,

The verdict aside.is set

J.,Bingham, did not sit: the others concurred.

v. & a.Ferrin Errol

A trust inresulting lands againstis valid all orpurchaserssubsequent
incumbrancers, with notice actual or constructive.

Possession and of land is thatoccupation constructive notice such pos-
session is under a title,claim of orlegal equitable.

will restrain theEquity issue or enforcement of a writ of possession
aagainst person in whose favor there is a in theresulting trust lands

described in the writ.

Bill Equity,in for a from defendantsthe of cer-conveyance
lands,tain and an to restrain Errol frominjunction outtaking

:a writ of on a thepossession Factsjudgment against plaintiff.
found the court.by

defendants,In 1863 one of the land forBragg, the thebought
who $100 of theplaintiff, andpaid the balancepurchase-money,

was as a loan topaid by the secured theBragg, deedplaintiff, by
■ofthe with thepremises, that when theunderstanding plaintiff

it was topaid to him.Bragg The has since it.convey plaintiff paid
30, 1868, the wereJuly attached in a suit of Errolpremises

him,against was recoveredBragg. and anJudgment exe-against
issued,cution was which was levied the inupon premises dispute.

Errol then a ofwrit thebrought and re-entry against plaintiff,
covered The has been injudgment. of theplaintiff possession
premises, title,them under a claim of since theoccupying purchase

in 1863.by Bragg
The court found that decree,the entitledwas to a andplaintiff

the defendants excepted.

Jordan,DrewMay, for the defendants.

Ladd and for theDudley, plaintiff.

Stanley, J. court,the facts found theUpon there was aby
trust in favor of theresulting when the wasplaintiff purchase

made Blanchard, 170;v.by Bragg. 3 N. H.Scoby Pritchard v.
Brown, 397;4 N. H. 187;v. 8 N.Page H. Gove v.Page, Law-


