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referee, be$19, cantheduefound byin thesum is includedthis
term.the trialator otherwisedetermined agreementby

Oase discharged.

concurred.Stanley, J., did not sit: the others

Hodgdon.Boynton a.& v.

should asqu. cl., plaintiffs.tenants in common joinIn trespass
title, conveyanceunder theland color ofis in ofpossessionWhen one

hisof possession.to define the extentonly operates
title, ishe deemedto which he has noa tract of landclaimsoneWhen

he occupies.as actuallyso much onlyofpossessionto have
thir-title toa gooda of landparcel havinginto ofpossessionIf A enters

be-it, B alsorest ofof title deed to thebysixtieths and colorty-eight
thetitle fromunder ofthree sixtieths colorining possession claiming
A’stoexecution, entry being priorB’s and thereunderlevyanlevy of

other, hasBthereunder, evicts theand neitherentry partydeed and
intenantsand will hosixtieths,title to three the partiesthe better

andcommon, sixtieths,A fifty-sevenB of three sixtieths and of
qu. againstcl. the other.can maintain trespassneither

Plea, foundTrespass, the issue. Facts bycl. generalqu.
referees.

of town ofwere the Kilkenny,There sixty original proprietors
lotted, to eachlots two lots drawnand one hundred and beingtwenty

thereof,town,The of the arest comprising large partproprietor.
is The in 1863undivided. The town uninhabited.was plaintiffs

ofthe and one third sixtieths thebecame owners of twenty-eight
town, of thethat number the ofof rights original pro-by purchase

thereof, undisputed titles. also held deeds of war-by Theyprietors
theof nine and two thirds sixtieths of town from differentranty

individuals, hut title did not extend back to thetheir original pro-
to the not theThese deeds conveyed plaintiffs onlyprietors.

allotted,had butof the to land which been alsorights proprietors
their to undivided lands in the town. In 1863 theall therights

and theentered the claimed whole townplaintiffs upon promises,
deeds,of their which to tbevirtue some of conveyby purported

1863,this kind inwhole Tbe earliest deed of was and wastown.
the from one to another.between plaintiff's, given

interest, undivided, bisTlxe defendant claims a one-balf with
town,brothers, to three tbe in underof the arights quit-original
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Green, 14, 1874,claim deed from one dated December conveying
title,hisall and interest in and to ofthe three of theright, rights

Green obtained his title the oforiginal anproprietors. by levy
1854,inexecution the of three of theApril, whereby rights orig-

Russell,inal were set off to him as the of oneproprietors property
whose title Avasderived from one Bosworth deed ofby warranty

There,28,'dated 1835. was no evidence of intitle Bos-August
Avorth. When these three were set off on Green’s executionrights

Russell, the officer and entered theagainst appraisers upon prem-
ises and delivered toseizin thereof Green. The three rights
claimed the were none 'Ofdefendant those which had beenby spe-

or to be to the Thecially conveyed attempted conveyed plaintiffs.
of was committed on the undivided oftrespass complained portion

the toAvn. There was no ofeviction either other oftheparty by
the whole or of thereof.any particularpremises part

The defendant claimed that the inwere tenants com-plaintiffs
mon, action,therefore could not unite in thisand norbringing
maintain their suit. The as wasclaimed that there noplaintiffs

in abatement of the of the the couldjoinder actionplea plaintiffs,
be maintained. dam-The defendant claimed that if liable for any

he was liable for sixtieths of the dam-wholeonlyage, thirty-eight
; referees,but the the defendant’s ruled thatages against exception,

recover,the were entitled to and assessed infullplaintiffs damages
their favor.

Jordan,Drew for the defendant.Ray, Sf

Burns,U.W. and for theHeywood plaintiffs.8f

Smith, cl.,InJ. tenants in common should astrespass qu. join
The action is for an to the and theplaintiffs. injury possession,

52; ;is 1 Pl. 4 KentCh. Com. 368­ v.possession joint. Campbell
Merrill,Wallace, 370; 202,12 N. H. v.Webber 34 N. H. 208.

the to the ofBy unquestioned conveyances plaintiffs twenty-eight
1863,and one third sixtieths of the town in became ofseizedthey

allotted,twoand thirds lots which had beenfifty-six and twenty-­
and one third ofundiA'ided sixtieths the hadwhich noteight part

been allotted. The defendant under Green,takes a deed from
title is derivedwhose from his in 1854 on threelevy original rights;

asand Green entered into at the time of the he andposséssion levy1,
his since,are to have remained ingrantee presumed possession

to the the maxim that anothing toappearing contrary, according
of isstate shown to exist to continue untilbeingthings presumed

Ev., 41;evidence to the is 1shown. Gr. s. Cobleighcontrary
493, 502;N.v. 15 H.Young, Kennebeck Purchase v.Prop. of

4 Mass. 417. Their for thanmoreSpringer, possession twenty years
the defendant a title toadverse three undividedbygave possession

sixtieth unless it was the of theparts, interrupted by entry plain-
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be tenants inand defendant would1863;tiffs in and the plaintiffs
of the owningof plaintiffscommon the unallotted Kilkenny,part

threeand the defendantthird sixtiethsand onetwenty-eight
sixtieths.

ninethe ofthe toit be that plaintiffsIf assumed conveyances
to so ofthem titles muchin 1863 goodand two thirds shares gave

be of lotsthen the ownersthe would seventy-sixtheytownship,
is theirof the undivided land. This allsixtiethsand thirty-eight

to tocovered, is bedeeds and their presumed accordingpossession
of thein of sixtiethstheir title. But being possession thirty-eight

land, to and to eachundivided undertook convey reconveythey
tract, color' of suchthe and under theyother whole conveyances

them­tract. Theseclaim title to the whole conveyances among
the extent of theirto define possession.selves could only operate

is deemed toland without title haveOne who enters posses­upon
buthesion of so much as actually occupies -possessiopedis;only —

title, is to con­he under color of he presumedwhen enters occupy
in into the boundaries named his deed. Butstructively according

to one ano title the land aseither case he against havingacquires
title, for Theuntil hasbetter he adversely twenty years.occupied

themselves them no titleof the gaveamongconveyances plaintiffs
own, onenot asto which did against havingland previouslythey

sixtieths, deedsand theirtitle to it. owned thirty-eightThey only
the sixtieths whichto could noteach other twenty-two theyconvey

towho had a better titleown,did not as oneagainst any twenty-­
sixtieths, hadto thereof. The defendant’stwo or part grantorany

three sixtieths since 1854. Green’sbeen in of possessionpossession
to the ofof three sixtieths was prior plaintiffs’ possession twenty-­

1863,entered intwo nine Whensixtieths they claimingby years.
whole, the hasdid turn defendant out. Neitherthe notthey party

thethe and defendant are thereforeevicted other. The plaintiffs
common; a in cannot tres­in and tenant common maintaintenants

cl. co-tenant without an eviction and ouster.hispass qu. against
502, 511; Brown,v. H. v. N. H.9 N. Daniels 34Odiorne Lyford,

;309,N.454; v. 43 H. 312­ v.Kenniston Leighton, Griffin,Wood
230,46 is entitled toN. H. 237. The defehdant

on theJudgment report.

Stanley, J., sit: the others concurred.did not

v. Barnet.Benton

if eachbynotos a are held differentby mortgage persons,When secured
consolidated,a the be andbrings mayholder foreclosure suit actions

the holders havemay separate judgments.


