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at the termtrial for such amount as isjudgment due.equitably
St., 218,c.Gen. s. 9. rendered,Before such isjudgment applica-

tion can be selectmen, collector,made to the in behalf of the for
an abatement of the taxes which he contends were uncollectible.
The amount due will be determined aequitably considerationupon
of all material facts on the ofbearing question equity.

overruled.Exceptions

Stanley, J., did not sit: the others concurred.

State v. Roberts.

The to haveright migratory fish in theirpass accustomed course up and
down rivers and streams is a public right, which hemay regulated and

theprotected by legislature.
An owner of land on which is a natural which furnishestrout-pond, a

55,of troutsupply to other withinwaters, is the of c. Lawsprohibition
of 1872.

Indictment, for and four troutcatching, killing, destroying
Stark,thefrom waters of North in on the 4th ofpond Febru-day

It is1878. conceded that the defendant took theary, fish as al-
indictment,in the and that he was then inleged of allpossession

the land the estate,the as hissurrounding pond, claiming pond
from hewhich had the to take fish whenever he chose. It isright
claimed, state,on the of the that there is an outletpart connecting

river,the with Ammonoosuc and that the communication ispond
such that trout from the river run into the and from theup pond,

river,to the and that fish in river;bred the thepond pond supply
also that a brook into the in which trout toempties andpond, pass

thefrom and that trout are taken in this brookpond, above the
land claimed the defendant. The defendant denies thatby there
is communication of the fish between the andany the riverpond

the brook.and

Fletcher,Ladd state,for the v. Baker,cited Stoughton 4 Mass.8f
522; Webster, ;v.Burnham 5 266­ v.Mass. Waters 4Lilley, Pick.
145; 199;Commonwealthv. 5 Pick. Vinton v. Welsh, 9Chapin,

87; 304;Pick. McFarlin v. 10 Cush. Commissionersv.Company,
446;Co.,Water PowerHolyoke 104 Mass. Look,Commonwealthv.

452;Mass. Reed,108 v. 235.47 Barb.People

H. defendant,W. for theHeywood, cited Watersv. 4 Pick.Lilley,
145; 199;Commonwealthv. 5 Pick. 3 Kent 414.Com.Chapin,
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inoftheClark, fishery navigablelawAt common rightJ.
all, notand in waters navigabletoand commonwaswaters public

soil, exclu­andof the belongedownerto thelimited riparianit was
re­must beof the landin the ownerThisto him. rightsively

universaltheextent principleto a certain byas qualifiedgarded
whichthoseto regulationsis held generalall subjectthat property

welfare, thatand toandcommonto the generalgoodare necessary
is a well establishedcontrol. Ittoit isextent subject legislative

his ownso use and property,that shall enjoyevery personprinciple,
title, his of it shallhis that useabsolute andhowever unqualified

others anof equalto the havingbe equal enjoymentnot injurious
to thenorof their injurious rightstheto property,enjoymentright

has the exclusiveHence, the ownerwhilethe riparianof public.
land, must so exercise thathis he rightownof fishery uponright

of a similarothers in the right upontoas not injure enjoyment
not,He mustabove and below. bythe streamtheir lands upon

obstructions, theother artificial passageof dams or preventmeans
tostream, nor can aand down the prescriptive rightfishof irp

of thisin of the watersobstructions besuch acquired anymaintain
Co.,121, 19; Falls 49 N.St., v. Franklinc. s. StateGen.state.

in their accustomedto fish240. The have passH. right migratory
ais whichand down rivers and streams public right,course up

and, so far asand thebe legislature,regulated protected bymay
fish,forcommon areof this state are theythe waters passage-ways

character, control. The tak­and tosubject legislativeof a public
of fish and at certain seasonsof certain kindsand gamekillinging

the the de­to the destruction ofthe tendof privilege byyear
exercise ofthe unrestrained the right.struction consequent upon

and it isas to the thereforeThis is community,injuriousregarded
to restrictionsof the andthe legislature imposewithin authority

manner of fish and con­the time and taking gamelimitations upon
of food or merchandise. For thisas articlessidered valuable pur­

The tolaws are enacted. enact suchfish and powergamepose
constitution,the of the andtowas exorcised adoptionlaws previous

used, forso the that itso and beneficiallyit has been long public,
Baker,in v.now to be called 4Stoughtonnot question.ought

391;; 10 Mass.Commonwealthv. Commonwealth522­ Ruggles,Mass.
222;441; 12Vincent, Cottrill v. Me. Lunt v.108 Mass. Myrick,v.

Co., 240;Hunter, 9; Franklin Falls 49 N. H.State v.16 Me.
500. But while thev. 15 Wall.Co. Lyman, legislatureHolyoke

the time and manner of fishto and limit takinghas regulatepower
or forwhich are breeding-places passage-waysin publicwaters

the of the own­assumed to interfere withfish, it has not privileges
no communication which fishthroughofers ponds havingprivate

whetherother waters. Such nat­to to ponds,accustomed passare
artificial, theas and ownersare private property,ural or regarded

choose, without restraintfish therefrom whenevertake theymay
enactment, the exercise of thissince inrightfrom legislativeany

lix. 18VOL.
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withno interferes the of others. Theway rights legislature pro-
tects the owners of such in the of theirponds enjoyment privileges

251,St., c. s. and are from(Gen. 5), thethey expressly excepted
restrictions the third section of the act whichstatutory by upon

the indictment in this case is founded.
• is inThe defendant the of Northpossession,claiming ownership

There is no that the have inpond. suggestion public any rights
its other than as awaters for the of fish tobreeding-place supply

streams, If,other or a channel for their as the defendantpassage.
claims, control,the trout are within his and there is no communi-
cation which can waters,from the tothrough other'they pass pond

If,the indictment cannot be maintained. as is in behalfclaimed
state,of the there is free communication which troutthrough pass

from the to the streams into it and to thepond Ammonoo-leading
river,suc the indictment can be maintained 'of thoseupon proof

facts.
Case discharged.

J., not sit:Doe, C. did the others concurred.

McIntire v. & a.Parks

If a of the north halfmortgagee land,of a lot of with notice that it is
withchargeable and ofequitably sufficient value for the of apayment

theprior mortgage upon lot,whole becomes the ofpurchaser such
he cannot inprior mortgage, enforce itequity the south halfagainst

of the lot.
case, half,In such the north being chargeable with the payment of

the lot,the wholemortgage upon' as to the andmortgageor thos.e
under himclaiming notice,with must first be applied for that ;purpose

and sufficient tobeing satisfy full,the debt in the ismortgage dis-
as to the remaindercharged of the premises.

Equity,inBill to foreclose a of lot 105. The northmortgage
half of the lot is of sufficient tovalue the andsatisfy mortgage;

is,the raisedquestion whether the is entitled to a foreclos-plaintiff
ure of the whole lot. Facts stated in thesufficiently opinion.

Whidden, for the plaintiff.

3. for Boucher,W. Heywood, defendant.Sf

Clark, J. William Osborne made a of lot 105 to J.mortgage
H. 5, 1861,NovemberSpaulding, which afterwardsSpaulding

to theassigned andplaintiff, is the to be fore-mortgage sought


