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judgment at the trial term for such amount as is equitably due.
Gen. St., ¢. 218, 5. 9. Before such judgment is rendered, applica-
tion can be made to the selectmen, in behalf of the collector, for
an abatement of the taxes which he contends were uncollectible.
The amount equitably due will be determined upon a consideration
of all material facts bearing on the question of equity.

Laceptions overruled.

STANLEY, dJ., did not sit: the others concurred.

- STaTE v. ROBERTS.

The right to have migratory fish pass in their accustomed course up and
down rivers and streams is a public right, which may be regulated and
protected by the legislature. '

An owner of land on which is a natural trout-pond, which furnishes a
supply of trout to other waters, is within the prohibition of ¢. 55, Laws
of 1872,

InprormEenT, for catching, killing, and destroying four trout
from the waters of North pond in Stark, on the 4th day of Febru-
ary, 1878. It is conceded that the defendant took the fish as al-
leged in the indictment, and that he was then in possession of all
the land surrounding the pond, claiming the pond as his estate,
from which he had the right to take fish whenever he chose. Ttis
claimed, on the part of the state, that there is an outlet connecting
the pond with Ammonoosuc river, and that the communication is
such that trout from the river run up into the pond, and from the
pond to the river, and that fish bred in the pond supply the river;
also that a brook empties into the pond, in which trout pass to and
from the pond, and that trout are taken in this brook above the
land claimed by the defendant. The defendant denies that there
is any communication of the fish between the pond and the river
and the brook.

Ladd & Fletcher, for the state, cited Stoughton v. Baker, 4 Mass.
522; Burnham v. Webster, 5 Mass. 266 ; Waters v. Lilley, 4 Pick.
146 ; Commonwealth v. Chapin, 5 Pick. 199 ; Vinton v. Welsh, 9
Pick. 87; MeFarlin v. Company, 10 Cush. 804; Commissioners v.
Holyoke Water Power Co., 104 Mass. 446 ; Commonwealth v. Look,
108 Mass. 452 ; People v. Reed, 47 Barb. 235.

W. & H. Heywood, for the defendant, cited Waters v. Lilley, 4+ Pick.
145 ; Commonwealth v. Chapin, 5 Pick. 199; 8 Kent Com. 414.
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CLARK, J. At common law the right of fishery in navigable
waters was public and common to all, and in waters not navigable
it was limited to the riparian owner of the soil, and belonged exclu-
sively to him. This right in the owner of the land must be re-
garded as qualified to a certain extent by the universal principle
that all property is held subject to those general regulations which
are nccessary to the common good and general welfare, and to that
extent it is subject to legislative control. It is a well established
prineciple, that every person shall so use and enjoy his own property,
however absolute and unqualified his title, that his use of it shall
not be injurious to the equal enjoyment of others having an equal
right to the enjoyment of their property, nor injurious to the rights
of the public. Hence, while the riparian owner has the exclusive
right of fishery upon his own land, he must so exercise that right
as not to injure others in the enjoyment of a similar right upon
their lands upon the stream above and below. He must not, by
means of dams or other artificial obstructions, prevent the passage
of fish up and down the stream, nor can a prescriptive right to
maintain such obstruections be acquired in any of the waters of this
state. Gen. 8t., ¢. 121, 5. 19; State v. Franklin Falls Co., 49 N.
TL. 240. The right to have migratory fish pass in their accustomed
course up and down rivers and streams is a public right, which
may be regulated and protected by the legislature, and, so far as
the waters of this state are common passage-ways for fish, they are
of a public character, and subject to legislative control. The tak-
ing and killing of certain kinds of fish and game at certain seasons
of the year tend to the destruction of the privilege by the de-
struetion consequent upon the unrestrained exercise of the right.
This is regarded as injurious to the community, and therefore it is
within the authority of the legislature to impose restrictions and
limitations upon the time and manner of taking fish and game con-
sidered valuable as articles of food or merchandise. For this pur-
pose fish and game laws are enacted. The power to enact such
laws was exercised previous to the adoption of the constitution, and
it has been so long used, and so beneficially for the public, that it
ought not now to be called in question. Stoughton v. Baker, 4
Mass. 5225 Commonwealeh v. Ruggles, 10 Mass. 891 ; Commonwealth
v. Vineent, 108 Mass. 441 5 Coterill v. Myrick, 12 Me. 222 ; Luntv.
Huater, 16 Me. 9; State v. Franklin Falls Co., 49 N. H. 240,
Iolyoke Co. v. Lyman, 156 Wall. 500. DBut while the legislature
has power to regulate and limit the time and manner of taking fish
in waters which are public brecding-places or passage-ways for
fish, it has not assumed to interfere with the privileges of the own-
ers of private ponds having no communication through which fish
are accustomed to pass to other waters. Such ponds, whether nat-
ural or artificial, are regarded as private property, and the owners
may take fish therefrom whenever they choose, without restraint
from any legislative enactment, since the exercise of this right in
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no way interferes with the rights of others. The legislature pro-
tects the owners of such ponds in the enjoyment of their privileges
(Gen. St., ¢. 251, s. 5), and they are expressly excepted from the
statutory restrictions by the third section of the act upon which
the indictment in this case is founded.

- The defendant is in possession, claiming the ownership of North
pond. There is no snggestion that the public have any rights in
its waters other than as a breeding-place for the supply of fish to
other streams, or a channel for their passage. If, as the defendant
claims, the trout are within his control, and there is no communi-
cation through which they can pass from the pond to other waters,
the indictment cannot be maintained. If, as is elaimed in behalf
of the state, there is free communication through which trout pass
from the pond to the streams leading into it and to the Ammonoo-
suc river, the indictment can be maintained upon proof of those
facts. .

Case discharged.

Doz, C.J., did not sit: the others concurred.

McINTIRE v. PARKS & a.

If 2 mortgagee of the north half of a lot of land, with notice that itis
equitably chargeable with and of sufficient value for the payment of a
prior mortgage upon the whole lot, becomes the purchaser of such
prior mortgage, he cannot in equity enforce it against the south half
of the lot. ‘

In such case, the north half, being chargeable with the payment of
the mortgage upon'the whole lot, as to the mortgageor and those
claiming under him with notice, must first be applied for that purpose ;
and being sufficient to satisfy the debt in full, the mortgage is dis-
charged as to the remainder of the premises.

Brun 1x EQUITY, to foreclose a mortgage of lot 105. The north
half of the lot is of sufficient value to satisfy the mortgage; and
the question raised is, whether the plaintiff is entitled to a foreclos-
ure of the whole lot. Facts sufficiently stated in the opinion.

W hidden, for the plaintiff.
W. & H. Heywood, for Boucher, defendant.

CrarEg, J. William Osborne made a mortgage of lot 105 to J.
H. Spaulding, November 5, 1864, which Spaulding afterwards ,
assigned to the plaintiff, and is the mortgage sought to be fore-




