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Raymond.v.Gould

Hampton.Drake v. North

v. affirmed.p.Bowles (ante, 164)Landaff

Assumpsit, for the for substitutes.bymoney paid plaintiffs
Pleas,5, the and theMarch 1875. issueWrits dated general

1864, Gould,29,Factsof limitations. Auguststatute agreed.
the of and toa citizen of town liableRaymond, being per-being

States,in the service of the United furnishedform dutymilitary
substitute, into as of thewho was mustered that service aa part

$100Gould for the substituteof paid procuringRaymond.quota
state,town,from the orthan he has received United States.more

ofthe annual on thewarrant callingThe town-meeting Raymond
“March, 1865, contained this article: To see if theof14th day

and havevote to refund to each (whotown will every person may
$100the them over and above thea substitute) paid byprovided

from the to substitutesreceived town as paidamount previously
tothe of said town thequota requisitiontowards filling agreeable

the of the United Aton said town States.”bymade president
town the in the warrant.the votepassed proposedthat meeting

North and in hisa citizen of the factswasDrake Hampton,
Gould’s,as in that the article in the war-the same exceptarecase

March, 1866, was,—on the 13th ofarant town-meeting daycalling
if the town of North will vote to24. To see Hampton pay“Art.

of canthe sumsmen of said they provethe money severallytown.
of town that have out to fill thesaidthe satisfaction they paidto

town;” “Voted,'Thatand the town should it everof saidquotas
instructed to sumsthe selectmen are the ofpaybecome legal,

town,forwho have the of thisto the men quotaspaid- fillingmoney
24 of warrant.”to Art. theagreeably

1879,term, these thecases were ofthe disposed byJuneAt
ante,v. 164. wereBowlesin Landaff, p. Judgmentsdecision

defendants; the movedthe and for afor plaintiffs rehearing.ordered

Frink, thefor plaintiffs.

be,in this tothe first case Is theWeI. imagine question purpose
? Ita one has been determinedpublicthis alreadyof legislation

the to confer thefor townsit was legislature uponthat competent
forand bounties the of theto offer pay uppurpose fillingpower

the state themadecalls upon by president.several Spaulding
it is the thisAndover, 54 N. H. 50. And thatput upon groundv.

one, the of bounties is a neces-a andis payment onlyduty public
toof towns fulfil thisand reasonable way enabling publicsary
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, a con-founded onthe were goodThe votes of townsobligation.
the townssideration; that, these votesor, still than bystronger

thein firstthe hadburden whicha plaintiffsassumed public
cases,ofof this classfor the discussionthem. Ininstance incurred

assumedto citizens whosaid thecourts thatthe have gratitude
is a sufficientorof real soldiershipthis burden delegatedpublic

Brodheadthe action of theto legislature.consideration support
however, to it theMilwaukee, base upon652. Wev. 19 Wis. prefer,

It concernedthe was a one.thatmore technical duty publicground
had beenAof the requisitionthe common welfare community.

fill,to either con-town, itthe which was bymade obligedupon
relieve thecitizens, volunteers. Toof orits by raisingscription

It doessubstitutes.the furnishedtown of this burden plaintiffs
havematter that this act the individuals might purchasednot by

for andthe benefitthe time it wasif at samepersonal exemption,
ofof a class theof entire or community.relief the community,

covers this andpoint,The case of Brodhead v. Milwaukee directly
court, this entirethe if concludes ques-the of adopted,language

“ concerned, can nois I seetion. So far as the interestpublic
e., to those whoto themdistinction between bountiespaying \i.

thevolunteered.” Into those whofurnished andsubstitutes]
Black, “It we can seeis that anyof enough possi-language Judge

act, to be derived fromble interest in the or benefitpublic public
a It wasit.” In case consideration call wasthe under pending.

the it. of ittown to answer The duty answeringimperative upon
inone, the townwas a and thepublic by aiding respond-plaintiffs,

“it, the theto and relieved townassumed thising public duty
as if hadsame enlisted.”they

No or inever been made in casehasquestion anysuggestion
this state that it was not as for the to authorizelawfful legislature

of to those as to thosebounties substitutespayment furnishing
170,Stoddard,v. N. 171. neitherH. And47enlisting. Upton

nor the ever distinctionhavecongress legislature recognized any
the one the other. Ifin service rendered to the the orbypublic

the substitutes liad been when nofurnished call was pending
it, or ifwhich the town the burden of theseimposed upon filling

substitutes had been in excess of the numberfurnished required
town,the ifof or had with-the commutation-moneyplaintiffs paid

substitute,or thenout service either inanyrendering person by
Buttheir action well be said to be thismight personal.entirely

contemporaneoussaid,not the ofwas the case. Can it be in light
these no their acts?that men rendered servicehistory, public by

andThe one fear of the of our state andgreat general government
was, that the have to be recruitedtowns would by conscrip-army

conduct astion. The of such men the averted thatplaintiffs
itThe benefit to the in not of itscalamity. community depleting

draft,citizens, in the of the differencebest odium a and.averting
servitude, butbetween service and are a fewvoluntary involuntary
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of the benefits from the of thisconduct class men.public ofarising
court,We know that the in v. 570,Freeland 10 AllenHastings,

to acame different conclusion from the one we are nowapparently
deference,But allwith due we submit that the distinctionurging.

the court thére to make between the cases asattempts (considered
of those who contributedregards public benefits) to amoney pub­

substitutes,lic fund to furnish and those who furnished substitutes
artificial,is thatand the distinction isvery ill-founded.individually,

isIt in conflict with the theof court in Brod­entirely reasoning
v.head thisMilwaukee. There is distinction to be observed

inbetween the case and weMassachusetts the one are now consid­
which ais one. The thereering, importantvery parties claiming

the benefit of the vote seem to have furnished substitutes in antici­
call,of a and for the sole of their ownpurposepation protection.

it towas done relieve the town of theHere burden of itsfilling
draft,and of the odium of in witha aquota compliance requisition

it. Themade whole of our has been toupon tendency legislation
ofmake the our and aa not burden.filling quotas public private

If, then, one,of athe act substitute was a orpublicfurnishing
welfare,of the we take it thein thatany degree publicpromotive

that the act of ratifies a not1874 isobjection, past expenditure,
thetenable. We submit if it was for tocompetent legislature

substitutes,the to thoseauthorize of sopayment furnishingmoney
is for them to sanction anit madecompetent expenditure already

a like Freeland v. 10 Allen makefor 587. Toobject. Hastings,
tax thisa law unconstitutional on it must be atground, apparent

theblush that taxed can have nofirst interestcommunity possible
the to isin which the to be Booth v.purpose money applied.

32 128.Conn.Woodbury,
II. The act not directis to of our consti­opposed any provision

tution. The defendants are not in a to claim itthat isposition
iteither or To them is aninjurious, oppressive, unjust. simply

act, them in the execution theirof own votes.aidingenabling
vestedwhich andlegislation,Retrospective impairs rights imposes

the benefit of to“for another whom theobligationsinvoluntary
owed no and nowas under would be withinfirst duty obligation,”

R.,of ourthe bill of Towlev. Eastern R. 18prohibition rights.
H. 550. contract one which theN. This being legislature orig­

authorized, thehave is not to ofinally might open charge being
Const. Lim.unconstitutional. 379.Cooley

then,submit,We these several propositions:
of1. That the soldiers for the common is adefenceduty raising

one.public
burden,2. That the in the town of this con-plaintiffs, relieving

tributed to this public object.
3. That circumstances under whichthe the advancements were

as to themade were such challenge public gratitude.
of4. That the the the votes of the townact legislature ratifying
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neitherand isamade for public purpose,sanctions an expenditure
nor unjust.injurious, oppressive,

do, that the actview wethethe court should entertainIfIII.
it can­constitutional, the acquired bywe rightsof is suppose1874

The accruingrightsbe subsequent legislation.not impaired by
itsnot affectedact were by repeal.under thatto these plaintiffs

Andover,St., ; N. H. 56.1, 54s. 34­ v.c.Gen. Spaulding
ofthe theaccrue until actcause of action did not leg­TheIV.

of1874, the statute limitations.so is barredit not byislature in
130;12 Met.358; Hall v.14 N. H. Thayer,v.Sawyer Tappan,

St.,; 202,c. s. 3. The statute does notCont. 90­ Gen.3 Parsons
contract; and theit theto the affects only,itself remedyattach

of theuntil the action legislature.not have beencould pursuedremedy
toDrew, H. 306. “Wherev. 44 N. congress givesPa­ ine

before,sue the statutehe could notto sue wherea the rightparty
of the act.”from dateto run theof will onlylimitations begin

Case, 4 Ct. of Cl.Cross's 271.

Saleh, the defendants.for

case, hadin towns noof the votes named the theI. At the date
indicated therein.for theto moneypower appropriate purposes

9; N. H. 140.45 N. H. Stone v. Danbury, 46Crowell v. Hopkinton,
actions, it can bethe can maintain theirII. If onlyplaintiffs

But,1874, Laws,7, 314. so far asof the act offorce July p.by
it wasstatute to votes of towns theretoforethe passed,applied

unconstitutional, H., Billvoid. Const. of N. ofandretrospective,
to towns aArt. 23. The statute attempts impose uponRights,

v.which did not before its Towle Easterndebt or exist passage.duty
547; 351;ilroad, N. 24 N. H.Ra­ 18 H. Willard v. Harvey,

Norris, 16; Wheeler,v.v. 4 N. H. theDow Soc. Prop. Gospelfor of
Pet., 140;139; Chester,2 24 N. H. NewGall. Kennett’s Bristol v.

535; is if a moral3 N. H. Lim. 369. It not materialConst.Cooley
existed the enactment of the statute. A debtbeforeobligation'

cannot abarred the statute of limitations be revived by repealby
473;Winnick,or of law. v. 3 N. H. v.the Wo­artchange Rockport­

Walden, N. cannot a divorce for54 H. A statute authorize167.
Clark, ;N.v. 10 H. 380­ Greenlaw v.matters Clarkpast.already

Greenlaw, 12 N. aH. 200. The cannot newlegislature grant
Sherburne,Merrill v. 1 N. H. 199.trial.

the the to to a vote orIn case statute forcepresent proposes give
which was not without but without con­only authority,promise,

for theirsideration. The did andnothing nothingplaintiffs paid
wa,stowns; did,if it the consid­and not at their andthey request,

52;at of the Contractseration was the date votes.past Chitty
Purcell, as wellv. 21 N. H. TheHatch 544. mightlegislature

here­enact that or without considerationnudeevery pact promise,
made, wastofore shall be The service requiredmilitarybinding.



264 v.GOULD RAYMOND. [Rockingham,

a matter to the towns,and the aspurely personal plaintiffs, corpo-
rations, had no more interest in it than the school-districts,county,
or contract;other The action is founded onany butcorporations.

contract,if there be valid is ait contract created theany statuteby
for the a theparties ofthing quite beyond power legislation.”—“

369; Learned,Const. Lim. v. 16Cooley Mass. 215.Medford
3, Laws,III. The statute was 1875. a. 452.repealed July 21,p.

If the could increate favor of thelegislature a ofplaintiffs right
defendants,action the cordd ittake andagainst they away, might

even the to restore the after hadcompel ob-plaintiffs money they
tained it suit. This canaction be maintained force ofby byonly

Í874,the act of thatand statute is gone.
The 34th section of c. 1 of the Gen. St. is a law tosubject

or to statute.repeal, The act ofexception by any subsequent July
3, 1875, 7,which the statute ofrepealed 1874July (Laws, p.

must be understood to intend314), the theof lastabrogation
existed,named statute as itas if had never itand hasentirely that

effect. Otherwise some towns remain bound votes be­by passed
1874, since,fore the act of others votes othersby passed perhaps

not at all. Persons who have suitscommenced be entitled tomay
indefinite sums of which other situatedmoney, persons similarly

yoterecover; and, towns,cannot on the of the to reim­part right
bursements to their citizens “accrued” was established and became

the of actact 1874. Theperfect by repealing produces nothing
confusion,but itunless be construed to be a radical So therepeal.

Commissioners,intended. v. 47 N. Y.legislature plainly People
501; ;v. N. Y. 109­ Christ v.67 Church Phil­People Supervisors,

24 How. 300.adelphia,
If ofIV. the votes the defendant towns can in manner beany

action,construed to the the of that isgive plaintiffs right right
limitations;ofbarred the statute and this bar theby legislature

cannot seems absurd toIt that theremove. say legislature may
acreate of action a cause barred. If canalreadyright upon they

e.,do this do the lesser to thethey may thing, give proprietor—i.
of isa claim that barred a fresh of action it.just right upon

Frinh,and for the onSmith motion for re-Jeremiah plaintiffs,
hearing.

have authorized the towns toCould the legislature previously
? the of this wethe votes For purposes argument may safelypass

that the United States acts did notconcede imposeconscription
towns, and that the several statesNew Hampshireany duty upon

theunder no to assistwere general govern-imperative obligation
these laws. But it no means follows thatoutment in carrying by

not, motion,of the States intheir own aid Unitedstates couldthe
not, the of suchthe could in renditionnor that statesthis respect,

aid, or toduties powers municipali-impose upon grantvoluntary
their limits.ties within
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volun­The state couldseem undeniable: —First.Two propositions
sol­Statesthe in Unitedaid procuringtarily general government

the of the state.from inhabitantsdiers and commutation-money
theis the of Onnot excluded act contrary,Such aid by congress.

24, 1864, di­framed withStates act of “wasthe United February
aid; the of con­to such and and actrect reference state municipal

state, orthe theact of the without repugnanceand slightestgress
for more andin hand theband readyopposition, [may] go together

“one Theof common object.” proprietyperfect accomplishment
in the thirdof such assistance areand recognizedlegality expressly

section,the the of the twen­of seventh and second provisoproviso
orof the act for the deductiontieth section of congress,” providing

bounties, the or from localin certain of from statecasesrepayment,
J., in Blairsville,v. SchoolDirectorsauthorities. Agnew, Speer of

166; Dixon, J., Milwaukee, 19150, v.C. in Brodhead50 Pa. St.
189,663; J., Collector,2624, 662, Elmer, Vroomin State v.Wis.

195, 196; Butler, J., 32 Conn. 118.Booth v.in Town Woodbury,of
could takeIn furtherance of these the state anySecond. objects

betoit have raise statemeasures which tomight adopted troops
service, or to raiseturned over to the United Statesimmediately

restric­for state service. There is no constitutionaltroops purely
and thetion the of the state in theseon power legislaturerespects,

stateexercise whatever the possesses.may power
aidIf could have taken action in of thesethe objects,legislature

to do The raisednot authorize towns so? objectionwhy may they
“the maxim that cannotis constitutionalalleged legislative power

“ lo-towns for local What arebe to except purposes.”delegated
of termcal within the this maxim? Themeaningpurposes” ”“ allmust least be to includelocal at broadpurposes enough

those which wrere considereduniversally proper subjectspurposes
ofof the time of the the constitution.local action at formation

this is favor. TheThe of test decisive in the plaintiff’sapplication
1783, at closefirst constitution was framed in the(extended) just

of the of that warthe war. entire periodRevolutionary During
of to vote townit was the New townsgeneral practice Hampshire

in as to the mi-to the continental wellbounties soldiers (asarmy
distinct from addi-These town bounties were andlitia). entirely

As ofthe and bounties. to the amounttional to continental state
bounties,the and state see 8 Bouton’s Statecontinental Papers

1,393, of innote 843. As to the New townspractice Hampshire
bounties,vote whicli werethe war to and townRevolutionary pay

bounties,to and state seedistinct from and additional continental
10, 1777,Records, 9, 4,1780,Dover book votes of JulySeptember

19, Records;1781, 1781;14, Roch-SomersworthJuly September
170,21; 180,Records;ester Dublin of HollisofHistory History

182, 183, 196; 7, H.181, 190, 193, of Chester in vol. N.History
278, ;276, Let-Hist. of ConcordColl. 369 see(and 279)History

Hale, inter of of to committee of foundCol. Enoch safety,Rindge,
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* *543,Bouton’s State our8 TownsPapers generally give—“* ”* *man, *;laundered dollars to offer itone a and to give
117, 252;120,of Boscawen of Not-History Cogswell’s History

Deerfield, 128, 129;and toNorthwoodtingham, (as Nottingham,
;Deerfield, ;292, Northwood,asas to 293 to of Gil-527) History

96;88, 93, 94, 95,manton Historical Sketch of in vol.Croydon,
6, 218; Sanbornton, 1780,N. H. Hist. Coll. Sketch of votes of
1781, 354;in 3 Farmer & Moore’s Hist. Coll. TownBarrington

2,Records, 145, 18, 1776; 148,votebook of November votep. p.
15, 1777; 149, 16, ;of vote of June 1777 Durham Rec-April p.

ords, 1, Ill, 112, 138, 145, 171;137,book Com. ofpp. Safety
1777,1, 98;Records, Records,N.7 H. Hist. Coll. DoverMay

153,9, 156,164, 165, 173, 175,168, 169, 172, 174, 178,book pp.
179; 1776,Records, 12, 12, 1777,votes ofMadbury August April

1777,15, 21, 1778.September April
it will be that townsaid these votes were underPerhaps passed

the that the of was included thesupposition underraising troojas”“ otherterm in the statutenecessary charges general authorizing
totowns raise that aand such construction of statutethatmoney,

has since heldbeen erroneous. But this it be notdoes(if so)
is,ouraffect hereThe not whether thequestionargument. people

that•of were that the had author-day right in^supposing legislature
bounties,ized towns to vote but whether under-they universally

stood that the was one the au-which couldsubject upon legislature
tothorize towns act. there suchIf wrns an theunderstanding,
toconstitution is be construed in the of it.light

But these town votes were not without legislative recognition.
theOn were assented to that ascontrary, they by body,impliedly
aswell the executive authorities of the Thestate. statute ofby

26, 1777, 96,November Laws a that(ed. 1780) contains proviso
town committees for the of necessaries to soldiers’ familiessupply
-“shall refrain from asthe Families of such men havesupplying
received Bounties enlisted,from the Town for(either which they

fromor Individuals in ofConsideration their into theentering
forContinental so a time as the Committee shallsaidArmy) long

the Bounties received would have answeredjudge they respectively
extra ofthe their withFamiliesExpense supplying respective

20,1777,Necessaries.” March President Weare issued the follow-
:order to Gen. Folsom “Pursuant to a of CouncilResolve theing

forand and al-theAssembly threeraising completing Regiments
lotted to this as toState their of the Continental armyproportion

war;be raised for three or direct-the You areyears during hereby
*ed to Issue toorder the several Colonels -under commandyour

* * * *orders and fox the togiYe Captains
on thecall Selectmen of their andTowns Parishesrespective (by

Town or Parish assist into themcalling meetings) pro-speedily
*® * 1,their men 8 State 512.curing Papers May

1777, decision,the committee of aissued the fol-safety containing
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thatit been“Whereas has represented manyrecital:lowing
State, their unwearied endeavoursNin thisTowns otwithstanding

to theirBounties, have not been able procureoffers of large yetand
* *; Thereforeof Men for the ServiceQuotas Continentalfull

* 16,1780,Marchthe statute ofN. H. Hist. Coll. 93.7 By
selectmenassessablelands of non-residents were byunimproved

* *•*«* £]le intoGf soldiers enlist thefor hiringe]iarges
* **States;state, ofthis or the Unitedservice of

Moreover, ofother enactments unquestioned validitylegislative
im­of the in The legislaturethe existenceinvolve dispute.pow'er

armstowns the of soldiers and providingduty raisingposed upon
to andThe to authorize towns raiseammunitions.and power ap­
included withinfor these “is necessarilymoney purposespropriate ” of and arm­virtue of which thethe raisinglarger powrer by duty

several towns. Freeland v.be thetroops may imposed uponing
570, to duties towns10 Allen 581. As theHastings, imposed upon

war, see act of Marchtheir officers theand during Revolutionary
19, 1776, 18, 19, 21;1780; 6, of18, act of ss. actsSeptember

1775;18, 1777; 462;26, Prov.vote of 7 PapersJanuary April
461, 476, 7,recital in the act ofProv. 484. a April7 Papers By

12,17811781, it that the act of found(notappears January among
tpwnson tothe statutes), imposed penalties failing pro­printed

theQuotaof “this of Continentalcure their State’sproportion
328,7 N. H. Hist. Coll. 329.SeeArmy.”

41,1777, itMassachusetts, an e. wasIn act inpassed providedby
“ for encour­towns at vote thethat any might moneylegal meeting

men the to be assessed on theof to inengage army,”agement
to andof towns the rules methodsinhabitants prescribedaccording

tax; enacted,for state and it -wasfurtherlaw theapportioningby
voted in timesthat all and assessments which had beengrants past

tosuch should also be deemed and taken be andfor legalpurposes
570,10 582. TheSee Freeland v. AllenHastings,valid. legisla­

asto authorize such votes was assumed undoubted intive power
272, In inv. 13 Mass. 284. Rhode IslandStetson 1777Kempton,

“ sum,each be to such ait was enacted that town empowered give
allowed,and above the bounties as can forover already they agree

$22,the men the sum of lawfulnot exceedingwith enlisting,
thethat exact be of which shall beaccounts kept moneysmoney;

town, aforesaid, beeach as which shall refunded toexpended by
out the that no further sum bethem of andgeneral treasury; given

town, state,in ofa either behalf the or at theiras bounty by any
townand that deficient in itsown expense;” every raising propor­

to, of, state,of as fine and for the use thistion men “shall apay
**¿610 befor shall deficient in. 8 R.soldierevery they

Connecticut,As to see1. Colonial Records 200—202. Hitchcock v.
1 Root 206.Litchfield,

histories, records,townThe above citations from and statutes
it that the of aid inmake clear continentalraisingvoting town
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soldiers then deemed thewas one of whichon towns couldsubjects
tobe act. The constitution contains noempowered prohibition

orthe exercise of similar in Norfuture. canagainst grant powers
tothe intention such a be inferred from the cir-imply prohibition

under whichcumstances the constitution was That instru-adopted.
ment was not framed for the of a barrierpurpose erecting against

encroachment the of state sover-municipal upon proper sphere
Our ancestors were not exercised the fear that townseignty. by

would functions. were content to leave theusurp legislative They
of the of action to be determinedsubject proper sphere municipal

within accordance the thenusages prevailing.
No sound distinction can drawnbe between aid in therendering

war and aid in recentthe civil war.Revolutionary rendering
Both wars were national. be done to create themightWhatever
Union, be done to it. In theboth wars state couldmight preserve

And,assist the in assistance,national suchrenderingauthority.
do i-tthe state could which indo foranything might raising troops

a state If statethe could authorize towns to dopurely purpose.
in tocertain acts raise state it could authorizeassisting troops,

them to do the same acts in to raise national Cer-assisting troops.
if the state could authorize towns into aid statetainly, raising

were to bewhich turned over to mus-troops, immediately (and
tered the U. S. state couldthe also authorize towns tointo) army,
aid in thefor U. S. The differenceraising troops directly army.
is one of form.

The votestatutes towns to bounties in aid of the U.authorizing
S. acts were renderednot unconstitutional theconscription by
omission of the to a it to belegislature preambleprefix declaring
the of towns aid into thecorporate duty accomplishing purposes

acts,of these or the toomission a fine of one centby impose upon
oftowns in case non-fulfilment of this The ofduty. very grant

to towns to aid in this work is an ofauthority implied recognition
their as effectual theas hrutum of a formal dec-duty, quite fulmén
laration, See, also,or the of a nominal statuteimposition penalty.

1864,16th, L.,of P. c. 2868.July
valid inThere is “no distinction between a to raiseprinciple right

objectfor to be anda a tomoney specific yet accomplished, right
raise to the of the same after it hasdefraymoney expense object
been If town haveattained.” the could been authorized to make an

to the States theUnited duepayappropriation commutation-money
men,from drafted then the town can be to makeauthorized an appro-

who haveto reimbursepriation persons paid commutation-money.
An of to iscommutation anappropriation money pay appropri-

use, and the to foration for a thispublic right appropriate purpose
toto bounties stands on the same assubstitutes)(or pay ground

the to bounties to volunteers. Theright pay government,general
effect,in an alternative call on ofmade the citizens each sub-dis-

instance,If, one, was,wastrict. for the the call in sub-quota
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dollars,soldier, to be usedfor hundred byor threestance, for one
the procur-a soldier elsewhere (“forin procuringthe government

8, 1868, s.substitute;” of March 13).S. ActU.suchation of
soldier, towith which procureanda furnishing money.Furnishing

the renditionact wassoldier, Eitheron the samea stood ground.
at theservice, the so because itand none less operatedof a public

to a individual.time as a relief privatesame
“ thefromto the history,” plain­argumentIn addition foregoing

decisions bountyon the list of holding municipallongtiffs rely
Lim.the Const.other than above. Cooleyonvotes valid grounds

forto raise moneythe power221-225. That possessinglegislature,
of theto local sub-divisionsthat powerthis may delegatepurpose,

Butler, J.,state, in Booth v.as clear. Seehas been veryregarded
J., Dillon,118; v.White, in Cass32 Conn. TownshipWoodbury,

52; 219;38, Folsom,v. 13 Minn. WinchesterComer16 Ohio State
Corinna, 55 Me.v. 17.

tothe townthat the could have authorizedlegislatureSupposing
their subse­vote, the validate the votecan bythe legislaturepass

coulda vote if? Theratification ratify theylegislature mayquent
it. is the doctrine laid downauthorized This byhave previously

Lim.of Const.thetext-writers highest authority. Cooleyrecent
424, note; note,379; ed.),Dillon Mun. s. 387Corp. (2d(2d ed.)

Corinna, 9,v. 55 Me. where theAnd see Winchester legis­46.and
not withouta vote which was passed,ratified originally onlylature

but in the face of an express statutory prohibition.authority,
view,this a line of has beento argumentIn adoptedopposition

“ the It isa instance ofaffords begging question.”which striking
“ void,” and thisthe vote wasassumed that absolutely upon assump-

that the of the statute isit istion passage ratifying simplyargued ” to athe town assume burden. We con-to “compelan attempt
admitted,is the conclusion Butif the follows.cede that premise

issue, viz.,inassumes the whether thethis veryreasoning question
“in the sense of term.void broadest that Therevote was absolutely

nolooseness and little confusion in the use ofis in our books great
voidable, in outand somethe terms void perhaps, degree,growing,
of our There are at least four kindsof the imperfection language.

under theseare included while weexpressions,of defects which
* * *them I.those terms to all. Pro-have but two express

void, orbe without force effect as allto per-whollyceedings may
of orand for all and made oth-sons purposes, incapable being being

word, butis the broadest sense of the the cases whicherwise. 'Fhis
* * *not numerous.this arefall within probablysignification

** * confirmed;until areII. be void they'Filings may
void, sobe are not in the broadestsaid to sensebut theythough

confirmed,term, a of andbecause haveof that they capacity being
are For this kind ofsuch confirmation defectbinding.after they

Richmond,distinctive term.” State v. 26affords noour language
also,237, See, 275,Con.232, 238. 1 Pars. note(4th ed.)N. H. l.
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To that an act is of confirmation because itsay incapable has no
confirmation,before amounts tolegal validity confirm-prohibiting

ofation an invalid act in case whatever —a doctrineoriginally any
awhich would work revolution. An act be invalid forlegal may

one and valid and Thus,effectual for otherpurpose, yet purposes.
itself,not,the vote did alone and of constitute anoriginal enforce-

able town but it was effectual for the of fur-obligation; purpose
anto the of thenishing of thelegislature expression willingness

town to assume such an with the assent.obligation, legislative”“notThe do the town to assume alegislature compel liability.
waive all on the the state toThey merely objection part'of past

words,of the town. In otheraction a insteadthey grant request
of a command.issuing

be that the vote cannot be as anmay urged regarded expres-It
town,sion of the wishes of the because citizens have refrainedmay

from that the town had then noknowing actvoting, toauthority
the and therefore the vote asupon subject, an idle cere-treating

vote was notThe likemony. abeyond municipal jurisdiction,
to selectmen,vote inflict the orcapital punishment toupon give

citizen,all the to some favoritemunicipal which couldproperty
not be authorized the and would bepreviously by legislature, void
in the broad sense of ofinsusceptible confirmation. A votebeing
to is within the of mu-repay commutation-money possible sphere

action within theis ofit whichnicipal range thesubjects uponi
can authorize towns to act. The citizens be re-legislature may

as in view of the of futuregarded acting contingency legislative
confirmation.

”“The isjurisdictionphrase municipal becauseobjectionable,
Jurisdietion,aof falsesuggestive analogy. strictly sig-speaking,

nifies the to decide a between two thirdpower controversy persons.
If makes ona a decree a without hisjudge subject thejurisdiction,

cannot validate his To do so be anlegislature judgment. would
of to of theassumption judicial interferencepower, say nothing

vested of third Butwith rights persons. municipal corporations
state,ofare the and the ratification a of theagencies by principal

act an does not involveof ofanyagent assumption judicial power.
created, first,be orPowers view,with amay agenciesgranted

to the benefits to be derived the from the exer-chiefly, by grantor
or, second, with acise of the view to the benefits to.power; chiefly

or, third,be derived the with a view to the mutualby grantee;
of both andbenefit The relation ofgrantee. andgrantor principal

individualsbetween furnishes an of the firstprivateagent example
toclass. The of often affordspower private angrant corporations

instance of the second class. The conferred thepowers by legisla-
ture towns axe an of the third class. The dutiesupon example
confided, state,to towns are incumbent the and it isprimarily upon
for the interest of both town and thethe state that these duties
should be In the first and second classes ofperformed..faithfully
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theofan act in excess granted,the does powerif granteepowers,
theratificationthat a by grantorrule subsequentit is the general
class,the if theIn firstfrom him.to ais prior authorityequivalent

benefit, it.heto his adoptthe will redound maythinks actgrantor
benefit, hefor theclass, he thinks the act agent’sIn ifthe second
rule,this is the alikeIfon hisall part.waive objectionsmay

of thefor the benefitis to be exercisedwhen the power granted
for the benefit ofto exercisedit is beand when grantedgrantor,

to be exercised for theit isthe not when grantedwhygrantee,
is? If this the rule whenof andbenefitmutual grantor grantee

either, it isof not whenfor the benefit whyis grantedpower
that thethe of both? It isfor benefit presumable legis-granted

thewhen the that act wasnot of opinionlature will ratify except
state, town, to both. onto the or And thea to the orbenefit

either, the ofit benefit to thewhether is a opinion legis-question
belature must final.

of work serious in-denial of ratificationThe this power might
of localaction on the inpart agenciespromptby preventingjury
be formoments of extreme There may emergenciespublic peril.

“laws, and the usualthe for occasionswhich made ordinary exigen-
beThere occasions in whichof fail to maycies society,” provide.

the and actionthe of case demands theprompt speedy bynecessity
ensue, unlesstown, the townand where harm assumegreat may

thethe of which would haverisk legislatureexercising powers
couldif the have beenconfided to them fore-emergencyassuredly

seen, that have done for thewhatevertrusting they may honestly
be the which havewill ratified might author-by bodypublic good

not be in session. Thereized it. The notlegislature may may
be an to that fortime to await Underappeal body special powers.

“circumstances, be withinit seems to thesuch plainly competence
haveof the which could authorized antecedentbylegislature, legis-” town, toaction the and such action.lation the of ratifyadopt

of is not confined toThe ratification caseslegislative power
isthe circumstances are such that the town towhere estopped deny

the the To confine the within suchof vote. boundsvalidity power
is the act in cases whereto that theironlysay legislature may

no thataction is of what does notmay ratifyconsequence; they
need ratifying.

of beNor can the ratification confined to thoselegislative power
the court can see that the thus made en-cases where obligation

consideration,onforceable rests some bio half-especially equitable
can be taken. The can eitherlegislatureground logicallyway

authorized,couldvalidate all votes which have orpreviouslythey
of in each case is anone. The ratificationexpediency purely

it havewith which the con to do.legislative question, nothing
caseWhether the circumstances of the are such as toparticular

“the ratificationmake it to of is a questionexpedient apply remedy
discretion,must in each case involve of and. fitwhich matter policy
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for debate and indecision the which wouldlegislature have had
to deal with thejurisdiction subject-matter by preliminary legisla-

tion, and as to which a court of law is not commissioned to inquire
or adjudicate.”

Dob, C. J. the former decision ofAgainst these cases an argu-
ment is advanced ante-constitutionalupon Theprecedents. New

of carriedHampshire 1776 on thegovernment foreignwar against
and domestic enemies without a bill of and withoutrights, any
constitutional division or limitation of It was apower. temporary

“ * * *set to continue thesovereignty, up during present
contest with Great Britain.” N.8 H. State 2. itsAndPapers
undefined and boundless assumedauthority, andhastily arbitrarily
exercised, war,for the transient of the does notpurpose theprove
bounds of the limited afterwardsgovernment instituted with delib-
eration, in a form to be indesigned permanent, its limita-designed

innovation,tions to be a radical and its limitationsdesigned toby
„the andchange provisional form becausepreliminary the latter was

form,unlimited. The absolute and its so far asprecedents they
character,were of the same or in to theany respect newrepugnant

and constitutional were N.system, swept 8 H.away together.
14-17, 420-425;State 878,9 N. H. State"Papers 879..Papers

The resolution of the provincial congress establishingformally
the provisional contained angovernment, assertion of natural rights,

sense;constitutional in the and violations ofEnglish them were
as andalleged causes of the revolt.public grievances But in that

war, others,as in civil and fundamentalforeign, many principles
were what was astemporarily superseded by regarded necessity.
Construed in accordance with the of thattyrannical practice period,
the constitution would be a of its ownrepeal reservationsexpress
of and That included arrestliberty andequality. practice impris-
onment at the discretion of a committee of banishmentsafety,
and trial,confiscation without and other act of thatany despotism
was deemed ofInstead safeexpedient. in thebeing guides legal

restrictions,construction of constitutional the of thatprecedents
courses,time show to what anomalous in the absence of such re-

strictions, men can be driven the stress of a revolution.by
All civil and thepower, ofmilitary, including power delegating

all was concentrated in the twopower, bodies thecomposing gen-
eral court called the(sometimes and wasgeneral usedassembly),
as it men,would be to be inlikely aby energetic engaged desper-
ate to the success of whichenterprise, waseverything pledged.

civil,When used their consolidated executive,they power,-military,
indeterminate,and whenjudicial, divided itlegislative, andthey

license,a of it a revocable and whendelegated portion by del-they
undivided,the whole of it acted for theiregated they constituents

the andnatural law of self-defence.upon supreme- right They
elected,were not to administer a constitutional but togovernment,
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theinsuch a governmentof constructingfor thecontend privilege
Mean-future, of that kind.workbe found fortime shouldwhen

welfare, and maintainto take of thewere charge publicwhile they
convenient.bemeasures assuch mightorder temporaryby

of onethein day.are exhibited proceedingsmethodsTheir fairly
“to exam-5,1776, choose a committeeofIn the forenoon theyJuly

ofof“of the committee safetyof” theinto the matterine complaint
inimicalMarch, aas beingpersonGeorgeStratham against Capt.

thatThe committee report “theyof thisto the liberties country.”
thathis andtosaid is inimical country,of that Marchare opinion
Bassvote thathouse Majorcare of.” Theto be takenhe ought ” ““ fordestinedto the secondbe regimentpaymasterappointed

ofact courtshouse an establishingcouncil andCanada.” The pass
of those estab-theof infor the administration placelaw justice,

sendThe house“under the formerlished and holden government.”
bethat the courtsfor concurrence a resolutionto the councilup

“ ofthe next sessionuntilcivil actionsfrom trying anyprohibited
and allrrsual to hearas tryand thatthe they proceedassembly,

assaults, batteries,crimes, misdemeanors, trovers, trespasses,capital
thethefts, and thatrobberies, of theother breaches peace,”and

fees,ofto last tablebe thefees to be taxed in the courts according
The house voteordered the assembly.until otherwise by general

“ andof Marchof Exeter seize thethat the constable body George
house, be examined andthis tohim till called for bysafely keep

of thisto the libertiestried on of inimical country,beingsuspicion
outand sendout a warrantand that the clerk make accordingly,

concurrent votesBarker.”summons for witnesses ByMajorby
officer, two notariesa maritimethe council and house pub-appoint

lic, and afora of the Rockingham, specialcommon pleasjustice
“ and houseThe councilof the same court. In the afternoonjustice

the accusations laidinto consideration against Capt. Georgetaking
Stratham, thisto the liberties ofMarch of as inimical country,being

houses,before both andhad thereon sundryand a full hearing being
to this court thatexamined: —Itwitnesses sworn and appearsbeing

the libertieswordsMarch has uttered againstthe said George many
resolved,voted andIt is thereforeand of this country:privileges

the limits of thehimself toMarch coniinethat the said George
Stratham, on ofin imprison-farm which he now painimproves” of one hundred; in the sumhe pounds,ment and that recognize

“sureties, behavior, further order ofuntilfor hiswith two good
meantime,that, disarmed the com-court; he bethis in the byand

is a vote of the coun-last act of themittee of Stratham.” The day
“othershouse, and fourteen aMeshech Wearecil and appointing

businesstransact all the offor this tocommittee of colony,safety
court;” andboth in the recess of the makinghouses general any

“ to do business.”committee amembers of the quorumeight
to the ofable wholewith absoluteMen invested conveypower,

of and as able toof a committeeit to members safety,any eight
19lix.VOL.
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it toall one man as to fifteen orassign found no ineight, difficulty
a of it to courts.conveying part judicial And would havethey

nofound in to towns a ofdifficulty conveying boun-power paying
enlistments,ties for itif had been understood that towns needed

other than the law of nature for thusany authority thepromoting
cause,common the failure of which would all theexpose nearly

voters to the of treason. Suchpenalties if itsmunicipal power,
of,source was and if it was not consideredthought andoriginal

inherent, must have been understood to be derived from the gen-
ral court’s to not a mere of localauthority delegate, power legisla-

towns,tion to but all to If thepower anybody. plaintiffs’ argu-
sound,ment were it would reestablish the unbounded rule that

was cast off at the of freeinauguration agovernment nearly
hundred The evidenceyears ago. does not showrevolutionary
that in bounties for enlistments in the service,,continentalvoting
a town was understood to the of Ameri-legislate upon subject

local,can as a affair. Townsindependence could votemunicipal
bounties, because,those the couldagainst public enemy, anybody

do the court or theanything permitted committee ofby general
safety.

When, 90, force,Article former laws were continuedby in such
thereof were as were toparts the andexcepted lib-repugnant rights

erties contained in the constitution. Lest this should an-exception
nul the 28, 1778,confiscation act of November and restore confis-
cated a was added to save theproperty, proviso lawrevolutionary

“ estate,on that The whole realsubject. and of certainpersonal,”
articles of theirtory refugees, estateexcept deemed nec-personal

for the use families,and of theiressary been seizedsupport having
and to the ofappropriated withoutpayment public expenses, any

taxation,of thatpretence sustained, 1784,was in aproceeding by
was,constitutional Whether thespecial proviso. proviso necessary

or not to titles,action andjustify sustain it didpast notexisting
“other laws than thosecomprehend any made thealready respecting

or estates of absentees.” Itpersons did not authorize future con-
fiscation an which,division ofby like theunequal public expense,

would not be taxation. But ifrevolutionary sequestration, prop-
could now use,be taken forerty under aunequally public pretence'

taxation,of it could be taken a law as as the confisca-by unequal
1778,tion act of without such clause as took that actany saving

out of constitutional condemnation. As that act the titles ofby
John Wentworth and others named in actthe were-twenty-seven

state, now,transferred to the so if taxation can be an unequal
ofdivision a tax lawpublic can to theexpense, appropriate pay-

ment of such estate,the whole real and ofexpense personal, per-
that,sons out and named in the law.singled And the construction

theemploys to divest taxation of its ele-revolutionary precedents
ment of and an endapportionment, to the constitutionalput equal-

of finds in theity of tories abundant war-tax-payers, proscription
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offor at all constitutionalrant naught security property,setting
and life.liberty,
the is as inconclusive as thatAnd ofearlier practiceprovincial

inviolable nothe no constitu-Revolution. had rights, rightsWe
sense, June,the second oftional in the beforeAmerican 1784.day

into on thatThe went terminatedconstitution that operation day
and introduced ofthe era of an eraunlimited andpower, liberty

law,written and ansecured a divi-organicequality supremeby
branches,of three each invested withsion into limitedgovernment

andwords of theAnd while constitutionphrasesauthority. many
to be in which were used 1784,are taken the sense beforein they

ofthe are not struckwritten reservations out ofequal rightsplain,
the ofdoe/ument ante-constitutional absolutism andprecedentsby

of such reservations and suchThe conflictinequality. precedents
is the latter can beconclusive that followed no more.proof legally

abolished,The wasnon-constitutional and thesystem intentionally
of and limitedreserved wassystem governmentrights intentionally

adopted.
The could not be morereservations If theclearly expressed.

them,secured itof is not can never be securedright byequality
written instrument. And that can beby any equality legally

violated is not The value ofconstitutionally protected. thelegal
reservations is in their not to or advocate aability, suggest theory

effect,of human to a intobut andrights, carry theory practical
insure the reserved.the of The ofwant arights bill ofenjoyment

was one of the defects of some whorights complained by protested
of thethe of 1776. 8 N.against government H.organization

toState 425. In their address thePapers people, recommending
1784,the constitution ofof the the conventionadoption say,—

“The bill of contains the essential of the consti­rights principles
ontution. It is foundation which thethe whole fabric ispolitical

reared, and is a most thereof.” 9consequently important part
N. H. isState 881. And there no more reason forPapers legal

taxation,its of in theunequal article,twelfthholding prohibition
ineffective, articles,to be forthan all its and thenullifying whole

constitution. This is not less than it wouldprohibition operative
been, if,have inlike several amendments the nature of a bill of

constitution, inserted,added to the federal it had beenrights after
the of the in fulfilment of assurancesadoption original, without

the have beenwhich Const.,original might rejected. ss.Story
1858-1953; 2 Hist.Curtis Const.801-805. 508-597.

9,Crowell v. 45 N. H. and class,cases of thatHopkinton, in
the of notwhich was raisedequal counsel orquestion right con­by

court,sidered the cannot be as decisive of thatby regarded question.
The constitutional ofobligation sharing public expense equally

would not be satisfied a declaration of a but unen-by proportional
or an of aforceable nominal fine for theimposition non-duty, by

nominal,of that is nota or taxationperformance duty by practi-
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the ofand The of asubstantially unequal. right tax-payerscally
no more than their share of thetown to contribute public expense

not be a constitutional if the of other townswould obligationright,
their shares could be evaded verbalto contribute by ingenuity.

if burdenwould have no the ofConstitutional equality meaning,
under the federal actsubstitutes for militia-men draftedfurnishing

towns,be some and not all. Whether•of1863 could put upon upon
all, no to consider.it could be there is now occasionput upon

constitution, vested, towns,thethe is not inlegislative powerBy
house of And without ain the senate andbut representatives.
of the senate and house are aswell established ground exception,

of their as thedelegating legislative power, governorincapable
of or the court ofare of theand council delegating power pardon,

the of the constitutional raisedquestionpower decidingdelegating
from the and allin these cases. All is derived people,power

■ of are their and at alland officers government agents,magistrates
Art. Andto them. Bill of 8. thesetimes accountable Rights,

to avoid their officialhave not a general authority responsi-agents
Iftheir duties to their theassignees. legisla-relegatingbility by

substitutes, it would not be claimed thatseats were filled withtive
vote of a of substi-them- was a law. Thea bill bodybypassed

tutes, elsewhere,or is notin the state-houseassembled legislation,
construction of the constitution. Gov-authorized aunless by legal
master would be no more thananernment irresponsible illegalby

not the orselected theirby people byby sub-agentsgovernment
would be the TheNeither bygovernment people.authority.

to to towns inof the delegate legislative powerlegislaturepower
35, 118, 189;Lim.Const.islocal affairs exceptional. Cooley

292,51; 279,30 N. H. 293. AndStateTaxation v. Noyes,Cooley
to non-local affairsextension of thean unauthorized exception

and inbe abdication Municipal governmentwould usurpation.
is notaffairs self-government.non-municipal

inof the of localis no delegationThere grant powerexpress
affairs, understood, and other technical terms wereas trial juryby

1784, orshown Ameri-in in a sense priorunderstood by practice,
the to the senateThe grant, by peoplecan or history.English

house, a of localofof the delegating power legislation,and power
of local But thisfrom theis self-government.principleimplied

division,an Newnot authorize unequal amongdoesprinciple
non-local of a Newof a .expense raisingtax-payers,Hampshire

Florida,in or norfor serviceUnion VirginiaregimentHampshire
of the the ofand regiment injusticethe efficiency byspiritimpair

out of the treasuries of theirof its members nothingsomepaying
sums towns.considerable othertowns, are bywhile others paid

Revolution,find, in thewe inequitableOn such subjects, may
that serve for warning, thoughmethods and military consequences

not for constitutional example.
1875, the3, the act of 1874 waswhen repealed,After July
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to And reimburse-was not towns.in delegatedcontroversypower
the thetowns beforebeen voted some repeal,byment having
towns, andif act had named those putas theresidt is repealed

ofIt an actnot others. was unequalthem a burden uponputupon
sub-to who had forIt that those moneypaidtaxation. provided

sumssuch different asstitutes, towns reimburse theymight fully
“ received,” ormore than have without uniformityhad theypaid

amount, ofThereimburse operationof andlimit might nothing.
townsacts towas not earlier paythe act empoweringequalized by

served inbounties to volunteers and whoconscriptslimited person.
substitutes; others,fortheir federalSome duty by payingperformed

ofAnd an exercisedservice. power payingmunicipalby personal
them,of their costall their andthe former duty pay-performance

latter,—former than theor the morethe latter nothing, payinging
former, towns notexercised in some andof theand a power paying

others, ornot be a substantial equalization.in approximate—would
actiona of histhe law had right againstIf every conscriptgiven

sum, on a or illfor a uniform founded)town (wellpresumption
isin each townthat the amount of taxable proportionedproperty

theand with sufficient toaccuracy,substantially,approximately,
if,residents; to of thenumber of or avoid the questionmilitia

reason,that or otherconstitutional of forjustice presumption, any
a actionhad such ofthe law given every conscript right against

state, been,have andthe would among amongconscripts,—there
towns, an the of 1874. Thenot actbyequality contemplated

valid,act,of that it be some towns toeffect if were would in pay,
to men who to fill theand in-other towns not pay, helped quotas

substitutes, notand to men who did as much to fillby sending pay
the same themselves.quotas by going

The federal of each could be him-duty conscript performed by
in or aself substitute. whose wealth enabledperson, by They

them to the substitutes no more entitledwereperform duty by
others to it furnishedthan have substitutes theperformed by by

The and others been called outtax-papers. plaintiffs byhaving
the draft to their federal who reason ofperform duty, they by pov-

to theirwere able wereservicebyerty perform duty only personal
to it in that But the defendants’ votesrequired perform way.
effect,were, in thethat who were able to theirplaintiffs, perform

in both should not itbe to eitherinrequiredduty ways, perform
The claim of the to be fromplaintiffsway. practically exempted

substitutes,the draft the cost ofreimbursed their whileby being
cost,other unable to incur such notareconscripts, exempted, pre-

one doctrinesents of the of in a clearphase unequal rights light.
was not in itIt shown Bowles v. and has not beenLandaff,

eases,shown in these that is forthere constitutional aany ground
in some towns men their oflaw able-bodied shareleaving upon

burden, inthe federal and other towns the able-transíerring.from
bodied their share of the same burden to the tax-payers; pay-
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all substitute,some the of theiring expense byperforming duty
and less or to others who theirpaying nothing performed duty
themselves; towns, those who hadauthorizing by reimbursing

substitutes,been able to hire to furnish substitutes forpractically
rich, butthe not for the poor.

These cases notdo in a ofquestionbring legislative power
state,town,each as a ofrequiring the to raise their ofpart quota

men for the Union,or civil of the theservice state or asmilitary
tax,are to raise their of the state and asthey required quota they

27,were the 1780,act of Junerequired, to furnish theirby quota
of beef cattle for the Continental or a ofarmy; power ratifying

affairs;unauthorized in aaction or ofmunicipal local power
or otherwise anassuming distribution of a non-localmaking equal

burden assumed a town or anby individual.by
The act of 1874 was such a for an division ofprovision unequal

a non-local as would be anmade act townsexpense by authorizing
soto raise much of the state tax as The ofpleased. powerthey

the of town to share ofrequiring their thattax-payers every pay
tax, it;includes the of them to but doespower authorizing pay

share,not include a of one town to their andpower requiring pay
theirs,not others to or toone theirrequiring pay authorizing pay

share, and others not to theirs. Theirauthorizing pay compul-
of their is not ofshares evidence asory payment municipal leg-

islative to withhold The between aright differencepayment.
law that them all to a common andrequires perform justly appor-
tioned and a law that submits to each the whetherduty, question

not,will their or is the difference betweenthey perform part
and ofThe localequality inequality. principle self-government

allows, towns,between much of taxation for localinequality pur-
but decide,not for local.not It townsposes, permitspurposes 19

limits, be,within certain how buttheir local burdens shallheavy
not to decide whether bear their shares of the non-localwillthey
burdens of the state.

If the federal service of New militia in the latethe Hampshire
war can be as of itassumed a can bepublic obligation tax-payers,
assumed as common debt of all the of the state.aonly tax-payers

debt,It is not a to the oflocal be incurred at option municipal
bodies a of local If it could be andexercising power legislation.
were assumed of theas a and a common burden allpublic expense,

state,of the it could nob be dividedtax-payers localby legislation
of themsome to their andcompelling releasingperform duty,

others without The of member ofperformance. obligation every
the ahis isto contribute share of the public expense,community

of the iswhich neither branch of thepart foundation government
authorized to remove.

Former order affirmed.
Bingham, concurred;JJ.,Foster,, Allen, Clare:,Smith, and

Stanley, J., in result.concurred the


