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that thean extent requiresand towastecommitted mismanaged
toentitledare partitionof Theintervention equity. plaintiffs

obscure modesandreason of theother relief. complicatedand By
done, are diffi-therehas beenbusiness of thein which the parties

difficultiesBut thesein their exactculties ascertaining rights.
facts, not out of uncer-of the and anyout of the conditiongrow

account ofin which aof It is one of the caseslaw. precisetainty
towhat be reducedis And cannotitems and details impossible.
as.must an estimatemathematical bea specification, adjusted upon

isaccurate as practicable.
Messer, life, committedfound the tenant forThe referee that

wood, theand andwaste selling hay, exhaustingby cutting selling
it theto that wasoffered evidence showland. Messer tending

custom of the to sell wood and “as moneyvicinity hay crops.”
not tothe ruled “such a custom doesBut referee that apply

customfor It not to whetherestates life.” is inquirenecessary
is, inever be evidence of whatcan husbandry any respect,good

thein It not thator doesany appear probableparticular region.
of the referee on this affected Messer’s rights,ruling point unjustly

worth An owneror that the evidence of the custom was hearing.
the fee sometimes his investment toof advantage bymay change

wood, hishis his and land.all and allselling devastatinghay,
But it is the of remainder-man that his investment shallaright

be Thenot consumed the tenant for life.by good husbandry
as isthe is bound to is not suchwhich latter practise merely profit-

remainder-man,for It the interest of theable him. comprehends
As, found,facts weand his estate from waste. thepreserves upon
case,not and furtherare able to of the awholedispose hearing-

the court be for abefore some member of will decisionnecessary
theof all matters in the evidence of custom will becontroversy,

time for the of whether it is.examined at the same seeingpurpose
relevant and entitled to any weight.

Case discharged.

Smith, J., did not sit: the others concurred.

Savings-Bank v. Getchell.

land,A,A written ofwho in the thatacknowledgment occupationof is
he holds of lawit as tenant of does not raise a that heB, presumption

rent,to transfer B to A the burden of onpromises proofnor frompay
to bethe of fact whether understand rent is Aquestion they paid.

case,rent in a from ten-occupationto such andpromise pay implied
is an inference of fact.ancy,
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Assumpsit, for use and of land. The hav-occupation plaintiff,
a on G.,a of the land one J.judgmenting mortgage against gave

officer,who,writ of for service to an with an ofpossession agent
the demanded of the defendant whoplaintiff, possession occupied

land.the The evidence totended that theplaintiff’s defend-prove
to■ant heobjected because was under apossessiongiving holding

for G.,lease three from forJ. which he hadyears the rent inpaid
advance; and his lease after thewas he claimedthough mortgage,

thethat was the rent of the other realplaintiff’s security ample,
debt,•estate sufficient to the interest on thatthe andpay plaintiff’s

rent;in he not to thejustice that ad-inought pay plaintiff part
this,mitted but claimed the to take and to haveright possession,

rent,rent if the bank demanded the frompaid, the first ofday May,
theif land was redeemed and•especially subsequentby mortgagees,

rent;the bank was made to account for that aafter deal ofgood
talk, the and the defendant went to the defendant’sagent attorney,

land,-:and under a of the the defendant the fol-description signed
“ I that I hold the abovefowing: as tenantacknowledge premises

•ofthe Strafford,for the of withoutSavings-Bank County prejudice
to to 1,1876;”commence a bill in themy right thatequity. May
•defendant nothas commenced a bill in and theequity, plaintiff,

23, 1877,March deed its theinterest inconveyed quitclaimby
due,it,and lands in rent todescribed and one E. C.mortgage

Eitz, interest;is thewho in that he theand demandedplaintiff
suit,vent before which the defendant refused to pay.

theto wasthe defendant toSubject allowedplaintiff’s exception,
in a ofevidence lease the real estate in from toJ. G.give question

himself for three and to hethat had the rent inyears, prove paid
-•advance; toand about the conversation andtestify understanding
that was entered into the and himself as to theby plaintiff’s agent

of rent at the time the defendant thepayment signed acknowledg-
ment. hadThe examined its as to theplaintiff previously agent
«ame, without as a of its case.objection, part

The defendant’s to inevidence tended show substance that he
•claimed,when the demanded the that it waspossession,plaintiff

rent;to him to that the treatedunjust require pay plaintiff’s agent
him and said that he could make no formalkindly, agreement

rent,that the defendant itshould not but run andpay might along
rent,out;how«ee it came that he no to butmade agreement pay

thetold that when the hedemanded rent must eitheragent plaintiff
out;rent from that time or that he had nopay go understanding

that he was to from first of wasrent the but that hepay day May,
to from the time that the should make a demand onpay plaintiff

so,to do orhim out. The some evidencego plaintiff gave tending
that, 13,1876,to show December the bank made a demand that rent

.-shouldbe and the defendant in to this evidencegavepaid, reply
made, made,to show that no was and one wasdemand iftending

that the matter thewas discussed and demand waived.again,
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theallwouldthe that find uponinstructedcourt jury theyThe
theofandthe the agreementin case what understanding■evidence

defendant; tothattheof rentas to thewras bypaymentparties
of thethe minds partiesor an understanding,make an agreement

not to bewas or wasmeet, assent that rentmust should mutually
rentwas towas that the defendant payif the contractthatpaid;

a was made.demand, not be demandhe would liable unlessa■after
Itinstructions: beingtheThe requested followingplaintiff

toanadmitted that the defendant signed agreementandproved
the cannot showof the defendant bytbe tenant plaintiff,become

contract,the writtenthe time ofit was atthat makingagreed,parol
be to rent. The beinghe should not liable tenancy provedthat pay

exist, he should a reason-an thatto the law payimplies agreement
to it that it wasrent, is rent unlessand he liable appearsable pay

to rent. Thehe should not be liable agreementthat payagreed
anoftenant is evidenceof defendant to becomethe prima, facie

for the use of theto a rent premises.reasonable■agreement pay
: to thosecourt declined to andThese instructions the given,give

theto thoseand the refusal excepted.give requested, plaintiff
thefor defendant.Verdict

Fernald, theforWiggin plaintiff.

the is The defend­The title to established.plaintiff’s premises
theit, to as tenant ofant admitted and hold theagreed premises
of.himselfwhich he has never availedwith a reservationplaintiff,

fact that the defendant occu­The then and admittedbeing proved
timetheand used the real estate as tenant duringpied plaintiff’s

writ, a contractfor the in the the lawwhich claim is made implies
use it.for the ofto the a reasonablepay plaintiff compensation
thean of fact as to intentThis contract is not inferenceimplied

the ele­of but fromand the arises generalunderstanding parties,
law, that, of an­of a receiveswhenever personmentary principle

him, anto the law undertakingother of valueanything presumes
“ made,value; which,to its fair never perhaps actuallypay though

of thethe and intendmentarises from implicationyet general
to whatcourts of man haththat engaged performjudicature every

True,161; 533 Sceva v.his or Bl. Com.duty justice requires.”
claims for laborN. H. has been to627. The principle applied

481;Turner, v. Screw6 N. H. Oniondone v. Goodwin(Britton
298;378; v.Co., N. H.34 N. H. Christie v. 44Sawyer, Corey

6 H.v. N.due Taylor,19 Pick. for tolls29),Corey, (Proprietors
Atheneum, 44 N. H. 115),for v.furnished (Fogg499), newspaper

contract, inbut notfor materials furnished under a compli­special
Batchelder, cases,theseN. Inance with it 41 H. 86).(Horn v.

theillustrations, in fact betweencited as there was no contract
im­no assent to the contractIn most of them there wasparties.

dissent. Thedefendant,on of but anthe the emphaticplied part
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same both reason and toprinciple claimsuponapplies, authority,
thefor use and of real estate. Landlordoccupation andTaylor’s

655; Till,Tenant, 75; Lincoln,v.s. 4 6v.Bing. BeverleyStafford
827; Shaw,& E. Cutler,A. Howard v. Mee.8 & 118; Dwight v.W.

Ellis,566;3 351;Mich. v. 17 Mich. v.Hogsett Osgood Dewey,
240; Peck, 553;13 Johns. Stebbinsv. 8 Co.M. H. Ins.Gray Life

Wilson, ; 494;v. 10 Met. 126­ Alton v. 9 N. H.Pickering, Mussey
Holt, 248; 11;v. 24 N. v.H. 47 N. H. Car­Woodbury Woodbury,

States,v. United 17 Wall. 489.penter
The defendant must show a valid on the of theagreement part

l-ent,not to at a ofclaim least the use of theplaintiff gift premises,
to relieve him from the to a reasonable rent.legal obligation pay

Dane, 185,v.In 58 N. H. the defendant’s husband amadeBickford
contract with the to make on the defendant’s house.repairsplaintiff

husband, but,The the to the ascer-plaintiff charged havingw.ork
house,tained afterwards that the defendant owned the abrought

her,suit the that her husband as heractedagainst upon ground
in the contract. The made the contractagent making plaintiff

husband, him,with the and credit to and he had no claimgave
the unless her husband was factdefendant in as herupon acting
in it. There was no of thatlaw he wasagent making presumption

Avas,her The Which was liable for theagent. question repairs,
defendant,the or her husband? That case would have been par-

allel with the case if the had made thepresent plaintiff repairs
herself,the or of the defendant withoutupon request procurement

husband,the intervention her hadof and the been whetherquestion
or not he should arecover for them. Under such state of thefacts
instructions there would have been Thegiven lawappropriate.
that a contract to be in the anabsence ofpay implied,may express
or tacit to has not been in this state.agreement pay, abrogated
The is distinct from that ofquestion ofentirely presumptions fact*-

burden of cases ofin where the the defendantproof liabilityor/the
rests his and is not a inference fromentirely upon agreement, legal
facts The that the aauthorities are uniform lawproved. implies

the to himof defendant for a benefitpromise andrequestedpay by
received.

Eastman,Marston thefor defendant.

The thatclaims the law aplaintiff presumes prom-conclusively
rent,ise to offrom the fact of andpay occupation acknowledgment

arises, all,An if at from thetenancy. implied promise obligation
of defendant,man to do at-what thejustice Hereevery requires.
and ever after the time Avhenhe claimedhisacknowledged tenancy,
that he in to it inhot rent because he hadought justice paidpay
advance, and he refused to to Theor topay ¿gain promise pay.
law will not a of his ownimply promise any person expressagainst

Somerset,Sullivan, 107;v.declaration. 7 Mass. JewettWhiting v.
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submit to theof course equitableTlie couldMe. 125.1 plaintiff
rent,of hewithout iftoof the defendant paymentclaim occupy

so, theor andeither conditionally; questionchose to do absolutely
was, andthe what was the understandingto agree­submitted jury

shouldor not the defendantthe as to whether payment of parties
therent, when he acknowledg­this at the time signedand very

court,the considered with refer­ofment of Thetenancy. charge
whetherto facts was Aence the right. promise, expressproved,

fact,fact, and theto like otheris a and beor anyimplied, proved
has beenof pretty effectually sweptdoctrine legal presumption

Dane, 185;N.v. H. Lisbon v.58in this state.away Bickford
9;553; Jackson, N. v.v. 51 H.49 N. H. BundyLyman, Gray

116; H.H. State v. 50 N. 510.Hodge,N.50Hyde,

heDon, thatJ. The defendant’s writtenC. acknowledgment
theas tenant of the without toheld the land plaintiff prejudice

a suit in is'not conclusive evi-todefendant’s right bring equity,
All of thedence a to rent. admission plaintiff’sof paypromise

title, in a suit in wasaffect the defendant’s claim equity,that might
to hisThe was not bewithheld. defendant estopped byexpressly

were, inown such ato assert his whatever theytenancy rights,
rent. itcontains no allusion to Andsuit. The acknowledgment

if theits silence is thatbe thatmight argued significant; paper
the tohad been intended as evidence of defendant’s obligation pay

rent, it the and disclosed thewould have mentioned subject, pur-
written,for it and would have stated howwhich waspose probably

to the bemuch rent was be or indicated how amount couldpaid,
evidence,It to bo not ofascertained. was intendedapparently

ofsuch an but an relation of landlord and ten-obligation, existing
ant, the defendant at the forrequest,acknowledged plaintiff'sby

of the not disclosed in the con-some andplaintiff writing,purpose
to rent.sistent an that there was be no Andwith understanding

the construction of the not it a contractas does makelegal writing
rent, is theon the of evidence admissible onparol questionsubject

there contract thatwhether was a on subject.
that ofThe evidence shows the ten-acknowledgmentplaintiff's

made to enable the to the foreclosurewasancy plaintiff complete
and it at there anof a leaves doubtful least whether wasmortgage,

rent was to be while the defendant’s evi-that paid:understanding
to such thedence an From defend-disprovegoes understanding.

the does notant’s and lawoccupation acknowledged implytenancy,
a to rent. The whether there was such apromise questionpay

is a of fact.. There be a whetherquestion might questionpromise,
thethere evidence on which could find awas jury promise,fairly

forand whether a verdict either was the evidence:party against
no is thisbut such raised in case.question

ofThe the burden of ashifting bypractice proof legal presump-
tion is this Itabandoned in state. often en-largely materially
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croached the of the but caused lessupon province jury, injustice-
when were not allowed to than itparties would now.testify
When courts assumed the of the ofpower theexcluding testimony

certain,for reasons to have been in aparties alleged satisfactory
hesitate,state of notdidsociety, they andby legal presumptions

measures,other to control the in the decision ofextensively jury
of fact. The in this isstate towards aquestions correc-tendency

errors,tion of those and the establishment and observance of the
fact,true line between law and and between the of the courtduty

and the of the case,That line to thisduty jury. being applied
there is no of law the of the burdenpresumption relieving plaintiff
of and it the defendant. If theproof, laying upon claimplaintiff’s
of a case means that he’introduced sufficient evidenceprima facie

that,nonsuit,to a or if the defendant hadprevent offered no evi-
dence, a verdict the should have been set aside as-against plaintiff

evidence,the there is now no occasion to examine the claim.against
If it thatmeans the evidence shifted the burdenplaintiff’s of proof,,
the court at the trial declined to it.sustainrightly

Judgment on the verdict.

Bingham, J., did not sit: the others concurred.

v.Griffin Auburn.

Evidence immaterial on the of and notquestion damages, of such a char-
the theagainstacter as to prejudice jury plaintiff, cannot avail setto

favor,aside a verdict rendered in his on the ground that the damages
were too small.

evidence of the ofHearsay declarations as tojurors, theyhow deter-
verdict,mined the amount of their is inadmissible to theirimpeach

verdict.

Case, for on a from Chester to Auburninjuries highway leading
and,sons,It that the John,Willardvillage. appeared plaintiff’s

accident,with at since;lived their father the time of the and have
home,that when the horses came harnessed onethey immediately

and,father,of them and started for their him infinding injured
Griffin,him home.the took Willard a forwitness thehighway,

testified in substance that he went to the of accidentplaintiff, place
next that he examinedthe the and followed themorning; place,

struck,wheel-track to the tree which theagainst plaintiff’s wagon
hill,and Leach totowards the that thebeyond, Emery bridge;

track was out of the road some of the but was andway, straight


