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Barnard, for the plaintiffs.
Hibbard, for the defendants.

Arrewn, J. To entitle the claimant to a homestead, there must
be a home established on the land claimed, or the land must be a
part of that which constitutes the homestead or connected with it
by beneficial use. The case shows no home on the land, and the
land is no part of a homestead, and is not connected with one by
use, nor in any way appurtenant or incident to one. Mere inten-

tion cannot make a home.
Bill dismissed.

BixemaM, J., did not sit: the others concurred.

STATE v. MORGAN & a.

When the statute of 1791, directing proceedings in case of forcible entry
or detainer of lands or tenements, was repealed, in the revision of the
statutes in 1842, the common law and English statutes in relation to
such proceedings, so far as they had been adopted in this state, were
also repealed.

InprerMENT, for forcible entry and detainer. The respondents
offered to show that Morgan was mortgagee of the premises upon
which the alleged offence was committed; that he recovered a
judgment for the possession of the mortgaged premises, and was
put in possession by the sheriff in June, 1875, by virtue of a writ
of possession upon which due return was made ; that the complain-
ant, Robinson, who was the mortgageor, and in occupmtlon of a por-
tion of the dwelling-house upon the premises, was a mere trespasser
and wrong-doer, in possession without right (having been suffered
to remain by the officer), and refysing to leave; that Morgan and
the other respondents, as his servants, entered forcibly, in April,
1878, and expelled him. The evidence was rejected, and the re-
spondeuts excepted. A verdict of guilty was directed against three
of the respondents, and the case withdrawn as to the others, and
continued, to await the decision of the questions of law raised by
the rejection of the evidence.

Pike § Parsons (with whom was Whipple), for the respondents.

Tappan, attorney-general (with whom were Barnard & Bar-
nard), for the state.
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Smrre, J. Whether we have any statute in relation to forcible
entry or detainer in force in this state is a question not raised at
the trial. The respondents, however, in the argument before us,
have contended that neither the common law, nor the common law
as modified by the linglish statutes upon that subject, is in force
here.

An indictment could be supported at common law for a forcible
entry. 2 Chit. Cr. L. 1121, 1124; 1 Bish. Cr. L., 5. 537; 2 4b., s.
490; Rex v. Wilson, 8 T. R. 857, 860 ; Commonwealth v. Shattuck,
4 Cush. 141. The earliest statute was that of 5 Ric. 2 (A. D.
1882), which merely prohibited the offence of forcible entry on
pain of imprisonment, and was only an affirmance of the common
law of England. It is said that this statute became a part of the
comwnon law of this country. 2 Bish. Cr. L., 5. 492. This statute
was followed, in 1892, by that of 15 Rie. 2, ¢. 2, the chief effect of
which was to provide for a summary conviction of offenders by
magistrates, on view. The next statute was that of 8 Hen. 6, ¢. 9
(A. D. 1429), which extended the remedy to cases where the entry
was peaceable, but was followed by a forcible detainer—ZRex v.

Wilson, 8 A. & L. 81T—although forcible detainers were indicta-
able at common law. 2 Bish. Cr. L., s. 494. By this statute the
justices were authorized to reseize the lands entered upon, and put
the party expelled into full possession. The statute of 31 LKliz., c.
11 (A. D. 1589), prohibited restitution if the person indicted had
been in possession three years, and restitution could not be made
unless the party expelled was scized of an estate in fee. The stat-
ute of 21 Jac. 1, e. 15 (A. D. 1623), provided that restitution
should be made, not only to those seized of a frechold, but to ten-
ants for years, tenants by copy of conrt-roll, gnardians by knight’s
service, tenants by elegit, statute merchant, and staple.

These different acts of parliament have been held in England
not to repeal the common law in relation to forcible entry, but to
provide additional legislation on the subject. Hence, in an indict-
ment at common law, it was necessary to allege merely that the
complainant was in the peaceable possession of the premises entered
upon, while under the statute of 8 Tlen. 6, or 81 Kliz., it was neces-
sary to allege that the prosecutor was seized in fee in the premises;
and in an indictment under the statute of 21 Jac. 1, that the com-
plainant was seized of a frechold, or was possessed for a term of
years, because restitution of the land was the principal reason for
mdicting, and at common law there could be no restitution, and,
under the statutes, no restitution to one seized or possessed of an
estate less than that mentioned in them. MHex v. Bake, 3 Burr.
1781 ; Rose. Crim. Ev. 483; 2 Chit. Cr. L. 1121 ; Rez v. Wilson,
8 T.R. 857; 8 Bl. Com. 179; 4 4b. 148; Commonwealth v. Shattuck,
4 Cush. 141.

The earliest legislation in New Hampshire upon the subject, of
which we find any trace, was the statute of 1714 (18 Anne, ¢. 81),
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Province Laws 43 (ed. 1771), cited in State v. Pearson, 2 N. H.
550, 551. This statute remained in force until 1792 (Laws of
1797, p. 442), when it was superseded by the act of Feb. 16, 1791,
which went into effect Sept. 15, 1792 (Laws of 1797, p. 127),
and was repealed in 1842 (Rev. St., 478). This statute em-
powered two justices of the peace, quorum wnus, to inquire, by a
Jury of twelve, of any forcible entry or detainer of lands or tene-
ments, and if the verdict was guilty, they were required to enter
aup judgment for the complainant to have restitution, without in-
quiring into the merits of the title of either party, and to impose
a fine of £4, and award a writ of restitution ; and from their judg-
ment there was no appeal. Section six provided that the act should
not extend to any person who had been in the quiet possession by
the space of three whole years together next before the filing of
the complaint, and whose estate was not ended or determined. In
1823, and while this statute was in force, it was held, in State v.
Pearson, 2 N. H. 650, that at common law, and by virtue of the
statutes in amendment of the common law, any person who is seized
of land in fee, for life, or possessed thereof for a term of years, and
who is, with strong band and armed power, turned out of posses-
sion, or held out of possession in the same manner, may have this
process.

The commissioners of revision, in their report to the legislature
in 1842, retained the statute of 1791 (see report, c. 2006, title,
Forcible Entry and Detainer). But the legislature struck out the
chapter, and inserted in the list of acts repealed the title of the act
of 1791. Rev. St. 478. At the same time the legislature’ in-
serted in the revision ¢. 118, relating to offences against the
police of towns, to be in force in the whole state, and which had
previously been in force only in Portsmouth and such other towns
as had voted to adopt it. Included in the offences described in e.
118 is the offence of brawl and tumult, punishable by fine or im-
prisonment. By this action of the legislature we think it was in-
tended to repeal the common law, as well as the statute relating to
forcible entry and detainer. The statutes, English and American,
as well as the common law, had become obsolete in a great meas-
ure; and experience had shown that they had often been used as
instruments of oppression, and not for redressing wrongs. It is
apparent that the court, in State v. Pearson, regarded the common
law as to forcible entry and detainer in force in this state, so far, at
least, as it was modified by the statutes; and if, when the statute
of 1791 was repealed, there could be any doubt as to whether the
common law would be in force here, such doubt was removed, as
before suggested, by the enactment of ¢. 118, Rev. St.

The respondents offered to show that Morgan was the owner of
the premises upon which the alleged offence was committed, and
that Robinson was a trespasser. The evidence on the part of the
state disclosed no title in Robinson, and that at most he was a mere
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tenant at sufferance. The officer who executed the writ of posses-
sion sulfered him to remain in the occupation of the dwelling-
house, instead of taking sufficient force and removing him from the
mortgaged premises. But the return is conclusive upon Robin-
son, and he is estopped, both by the return and the judgment, to
show that Morgan was not entitled to possession. DBeing in the
occupation of the dwelling-house without right, except by the suf-
ferance of Morgan, he cannot maintain trespass qu. ¢l. against Mor-
gan for asserting Dhis vight to regain the possession by force.
Lounton v. Costar, T T. R. 481; Hyatt v. Wood, 4 Johns. 150;
Sampson v. Henry, 13 Pick. 89 ; Mfugford v. Richardson, 6 Allen
76 ; Sterling v. Warden, 51 N. H. 217, 284 ; Haley v. Colcord, ante,
7, 8 Hopkins v. Dickson, ante, 235. If, in entering and takmg
possession, Morgan committed acts in excess or abuse of his right,
and Robinson was injured, he can recover for his personal injuries
in an aection brought for that purpose, and the ciiminal statutes
afford the public a remedy for the breach of the peace, if any oc-
curred. For these reasons, we are of opinion that-this indictment
cannot be maintained.
Verdict set aside.

FosTER, J., did not sit: the others concurred.

GILES v. MERRITT.

‘Where the defendant at the request of the plaintiff deposited money of
the plaintiff in a savings-bank in the defendant’s name, upon the
understanding that the plaintiff was to have’'the money whenever she
wanted it, but if she never wanted it that it was to become the defend-
ant’s money ab the plaintiff’s death, and the defendant afterwards,
without the knowledge or consent of the plaintiff, withdrew the money
and converted it to her own use, an action for the recovery of the
money can be maintained without a previous demand.

In such case, the statute of limitations runs from the time of the wrong-
ful withdrawal of the money from the savings-bank.

Assunrestr. Writ dated October 16,1878, Plea, general issne
and statute of limitations. Facts found by a referee. The defend-
ant is a daughter of the plaintiff and Emerson Giles, who died in
1873. March 20, 1865, the plaintiff got the defendant to deposit
$50 for her in the "Meredith Br idge Savings-Bank, and a like amount
August 28, 1867. At the time of the deposits the plaintiff was
having trouble with her husband, and it was arranged between her
and the defendant that the deposits should be made in the defend-




