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tenant at sufferance. The officer who executed the writ of posses-
sion sulfered him to remain in the occupation of the dwelling-
house, instead of taking sufficient force and removing him from the
mortgaged premises. But the return is conclusive upon Robin-
son, and he is estopped, both by the return and the judgment, to
show that Morgan was not entitled to possession. DBeing in the
occupation of the dwelling-house without right, except by the suf-
ferance of Morgan, he cannot maintain trespass qu. ¢l. against Mor-
gan for asserting Dhis vight to regain the possession by force.
Lounton v. Costar, T T. R. 481; Hyatt v. Wood, 4 Johns. 150;
Sampson v. Henry, 13 Pick. 89 ; Mfugford v. Richardson, 6 Allen
76 ; Sterling v. Warden, 51 N. H. 217, 284 ; Haley v. Colcord, ante,
7, 8 Hopkins v. Dickson, ante, 235. If, in entering and takmg
possession, Morgan committed acts in excess or abuse of his right,
and Robinson was injured, he can recover for his personal injuries
in an aection brought for that purpose, and the ciiminal statutes
afford the public a remedy for the breach of the peace, if any oc-
curred. For these reasons, we are of opinion that-this indictment
cannot be maintained.
Verdict set aside.

FosTER, J., did not sit: the others concurred.

GILES v. MERRITT.

‘Where the defendant at the request of the plaintiff deposited money of
the plaintiff in a savings-bank in the defendant’s name, upon the
understanding that the plaintiff was to have’'the money whenever she
wanted it, but if she never wanted it that it was to become the defend-
ant’s money ab the plaintiff’s death, and the defendant afterwards,
without the knowledge or consent of the plaintiff, withdrew the money
and converted it to her own use, an action for the recovery of the
money can be maintained without a previous demand.

In such case, the statute of limitations runs from the time of the wrong-
ful withdrawal of the money from the savings-bank.

Assunrestr. Writ dated October 16,1878, Plea, general issne
and statute of limitations. Facts found by a referee. The defend-
ant is a daughter of the plaintiff and Emerson Giles, who died in
1873. March 20, 1865, the plaintiff got the defendant to deposit
$50 for her in the "Meredith Br idge Savings-Bank, and a like amount
August 28, 1867. At the time of the deposits the plaintiff was
having trouble with her husband, and it was arranged between her
and the defendant that the deposits should be made in the defend-
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ant’s name on her book, and they were so made; that the deposits
were to be a secret between them, and that, in case of the plain-
tiff's death the defendant could have the money, but if the plain-
tiff at any time wanted the money she was to have it. August 20,
1877, the defendant, without the plaintiff’s knowledge or consent,
withdrew the deposits from the bank, and appropriated the money,
then amounting to $196.71, to her own use. The plaintiff obtained
the money deposited from sales of the products of the farm on
which she and her husband then resided, of which sales the hus-
band had knowledge. No demand was made for the money before
this suit was brought. The referee found due the plaintiff the
sum withdrawn from the bank, with interest from August 20, 1877.

E. B. 8. Sanborn, for the plaintiff.
Chase & Streeter, for the defendant.

CrLARK, J. The money delivered by the plaintiff to the defend-
ant to be deposited in the bank was the plaintiff’s money. It was
received by the defendant, and deposited by her in her own name
as the money of the plaintiff, and the defendant acquired no title
to it by the transaction. The appropriation of the money to her
own use by the defendant was a conversion, and no demand was
necessary. Whittier v. Whittier, 81 N. H. 452, 462, 464, 465.
The plaintiff’s claim is not barred by the statute of limitations.
The cause of action did not accrue until the money was wrongfully
withdrawn from the bank and appropriated by the defendant.

Judgment for the plaintiff.

- BinagrAM, J., did not sit: the others concurred.

CoLBY v. DEARBORN & a.

Parol evidence is admissible on the question of identity of a nofe de-
scribed in the condition of a mortgage

Writ or ENTRY.
Barnard, for the plaintiff.
Hibbard, for the defendants.

CLARK, J. Both parties claim title to the demanded premises
under Kimball C. Prescott. The plaintiff’s title is derived from a




