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Cont. 212: Howe v. Lawrence, 9 Cush. 553 Collyer Part., s, 358
4 Gilman (11.) 88; Morrison v. Kurte, 15 111. 196 ; 13 Gray 1213
14 Gray 5687; 8 Allen 88; Parker v. Bowles, 57 N. H. 497, in
which, by citing with approval Ruffin, Ex-parte, 6 Ves., Jr., 119, the
court overrule Ferson v. Monroe, 21 N. H. 468, - Separate creditors
of a porson who is a member of two firms have a preference over
his intevest in property derived from one of the firms as against the
creditors of the other firm. Weaver v. Weaver, 46 N. I. 188; 20
How. 125.

Flanders, for the plaintiffs, in reply.

All that is necessary to enable different classes of partnership
creditors to enforce their priority is, that the property can be traced
through the successive partnerships. The priority of the creditors
does not rest on the equities of the partners inter se. Jarvis v.
Brooks, 23 N. H. 186, 146 ; Bensonv. Fla, 85 N. H. 402, 410, 411,
415 ; Weaver v. Weaver, 46 N. H. 188, 191, 192. The partnership
property of O. K. Russell & Son is traced to H. Russell, the son, and
his interest in it is held by the plaintiffs’ attachment. There was no
prior atbachment. Loverin is not a creditor of either of the firms.
Russell & Fellows had no creditors. There has been no subse-
quent attachment. After Flanders attached the property on the
plaintiffs’ writ, any subsequent attachment should have been made
by him. The proceedings of Loverin & Wadsworth were not such
as the law recognizes as a legal attachment.

Dog, C. J. By a rule well settled in this state, the sale by O.
K. Russell of his partnership interest, and the introduction of Fel-
lows, his vendee, as his successor in the firm, did not destroy the
priority of the plaintiffs’ right to payment of their debt out of the
property of the original firm of O. K. Russell & Son to the extent
of the son’s interest in that property. If by this rule the rights of
the parties are not fully adjusted, they can be heard again.

Case discharged.
Bingiram, J., did not sit: the others concurred.

EporrLYy »v. CONCORD.

A declaration in case against a city, alleging that in a highway the
city erected a hydrant, and atbached to it a line of hose, and that the
mayor, aldermen, and superintendent of streets of the city injured the
plaintiff by their careless use of the hose, and that the city sutfered
and permitted the careless use, is insufficient.
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~ CAsg, for injury from an obstruction in a highway. It having
been decided that the action could not be maintained (59 N. H.
78), the plaintiff moved to amend the declaration by adding the
following count:

In a plea of the case, for that at said Concord, on the 10th day of
October, 1874, there was, and for a long time before had been, and
still is, a common and public highway leading from Main street in
said Concord to Hopkinton, so called, known by the name of War-
ren street, and the plaintiff had, during all of said time, and now
has, the legal right to pass and repass safely, without interference
or hindrance, over and upon said common and public highway, with
horses, carriages, and on foot, as she had occasion.

Yet the said city of Concord, well knowing the premises, and
contriving and intending unjustly to disturb the plaintiff, and pre-
vent her from travelling over and upon the said highway as she had
occasion, did, to wit, at said Concord, on said 10th day of October,
1874, erect a certain hydrant on the north side of said Warren
street, at or near the junction of said street with Tahanto street,
so called, in said city, and did then and there attach to said hydrant
a line of hose, which said hydrant, by means of said hose, was then
and there being used and operated by the mayor and aldermen
and superintendent of streets of said city of Concord, in & careless,
improper, and unlawful manner, and from said hose the water was
then and there, by the careless, improper, and unlawful use, man-
agement, and operation of the same as aforesaid, discharged and
thrown upon the ground in said highway in a violent, careless, neg-
ligent, unlawful, and improper manner, so as to prevent said plain-
tiff from travelling and passing over and upon said highway, as she
had the legal right to do; and said city, well knowing the premises,
on said 10th day of October, 1874, at said Concord, did suffer and
permit said hydrant, with said hose attached thereto, there to be
and remain, and the same to be operated in the careless, negligent,
unlawful, and improper manner aforesaid, and the water to be
thrown and discharged from said hose in the violent, negligent,
and improper manner aforesaid.

And the plaintiff avers that, on said 10th day of October, 1874,
she was riding and being driven in a lawful, careful, and proper
manner, over and upon said highway, in said city of Concord, drawn
by a proper horse, near the junction of said Warren and Tahanto
streets, and, by reason of the said hydrant so erected as aforesaid,
and said line of hose so attached to said hydrant as afovesaid, and
by reason of the careless, negligent, unlawful, and improper manner
in which said hydrant and hose attached thereto was then and there
being used, managed, and operated, and the water therefrom dis-
charged and thrown into said highway aforesaid, the said plaintiff
was prevented from travelling over and upon said highway, and
deprived of a legal and proper use of the same, and her horse be-
came frightened, and she was thrown violently from her wagon
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upon the ground, and was then and there and thereby greatly
bruised, sprained, and injured, &e.

Mugridge, for the plaintiff.

By the amendment, the plaintiff seeks a remedy which she claims
is furnished her at common law,—her position being, that upon the
facts stated in the former case, under proper instructions from the
court, the jury may find the city liable at common law. Gilman v.
Laconia, 55 N. F. 180, and cases cited; Wheeler v. Troy, 20 N. H.77;
Groton v. Haines, 36 N. . 888; Thayer v. Boston, 19 Pick. 511;
Stetson v. Fazon, 19 Pick. 147 ; Perry v. Worcester, 6 Gray 544 ;
Haymnes v. Burlington, 88 Vt. 859 ; 2 Hill. Torts (3d ed.) 405, and
cases cited; 1 Hill. Torts (8d ed.) 66, and cases cited; 8 BL Com.
219.

Sanborn & Clark, for the defendant.

Doz, C. J. The city could lawfully erect a hydrant, and attach
a line of hose to it. The complaint is, that certain officers of the
city used the hydrant and hose carelessly, and that the city suffered
and permitted the careless use. We understand the averment of
sufferance and permission to mean that the city did not prevent the
use complained of. But there is no allegation of the city’s duty of
prevention, or of any fault in the city. The néw countis insufficient,
because it does not state that the city made the careless use, or
that the act of the officers was the act of the city, or an act for
which the city was responsible, nor state any facts showing the lia-
bility of the city for the act of the officers.

Case discharged.
FosTER and ALLEN, JJ., did not sit: the others concurred.

MERRILL v. PERKINS.

The form of action may be changed by amendment; and the amendment | 5 £
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may be made after verdict, without a new trial, when the verdict could 39 84
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not have been affected by the amendment if it had been made before =54
the trial. 0 205

How far the cross-examination of a witness should be carried for the pur- ’ ?*f :3(4)83

pose of disparaging his credibility, is & question of fact to be deter-
mined at the frial term.

CAsg, for entering the house occupied by the plaintiff and her -
husband and children, and taking out the doors and windows, tear-
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