
343v.December, PERKINS.MERRILL1879.]

there andand was then and thereby greatlytbe ground,upon
bruised, and &c.injured,sprained,

theforMug plaintiff.ridge,

sheamendment, a which claimsthe seeksthe plaintiff remedyBy
law, that theat being, uponher common positionfurnishedis —her

case, from theunder instructionsthe formerstated in properfacts
at law. Gilman v.court, the liable commontbe findmay cityjury

cited; 77;H.20 N.Laconia, 130, cases v. Troy,N. H. and Wheeler55
Haines, Boston, 511;388; Pick.1936 N. H. v.Thayerv.Groton

Worcester, 544;Faxon, 147;19 v. 6 GrayPick. Perryv.Stetson
405,359; anded.)t. 2 Hill.v. 38 V­ TortsBurlington, (3dHaynes

cited;66, 3 Bl. Com.cited; Hill. and cases1 Torts ed.)cases (3d
219.

Clark, for the defendant.Sanborn Sg

Doe, could erect a and attachC. TheJ. city lawfully hydrant,
is, of theto it. The that certain officersline of hosea complaint

hose that sufferedused and and thethe carelessly, cityhydrantcity
use. We understand the averment ofthe carelessand permitted

to didmean that the not theand city preventsufferance permission
there no of the ofof. But is allegationuse complained city’s duty

insufficient,countof fault in the The new isor any city.prevention,
use,that thedoes not state the made careless orbecause it city
actthe of the officers was the act of the or an forthat act city,

state facts thethe was nor lia-which responsible, showingcity any
ofof the act the officers.the forcitybility

Case discharged.

JJ.,Allen, did not sit: the others concurred.andFoster

Merrill v. Perkins.

andchanged amendment;form of action he the amendmentmay byThe
trial,verdict,be made after new when the verdictwithout a couldmay

had madehave been affected the amendment if it been beforebynot
trial.the

far of a be carried for the pur-Plow the cross-examination witness should
is a of fact to be deter-questionof hispose disparaging credibility,

mined the trial term.at

Case, for the and herthe house plaintiffoccupied byentering
windows,andchildren,husband and out the doorsand tear-taking
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floor, disturbance,the and a noise anding up making thewhereby
disturbed,andwasplaintiff exposed, frightened, deliv-prematurely

child,ered of a and in health. Theseriously injured defendant’s
that the cannot recover in this form ofobjection, plaintiff action,

was overruled.
husband,On the thecross-examination of the defend-plaintiff’s

ant if hadasked him he had been notified to house heeveryquit
lived in for ten inand been outyears, put by legal proceedings

excluded,case. The ex-was and the defendantevery question
forVerdict thecepted. plaintiff.

Albin,Norris for the defendant.

The action should have been and not case. v.trespass, Mugford
Richardson, 76; 25;6 Lowell,Allen v.Curl 19 Pick. Curtis v.
Galvin, 215; Stone, 147;1 Allen v.Meader 7 Met. v.Whitney
Swett, 22 H. 10.N.

husband,The of the whether he had notified tobeeninquiry quit
he hadhouse lived in for ten and been outevery years, put by legal

case,in was material cross-proceedings every competent, uponand.
examination, for the to understand ofthe character the wit-jury

believe;ness whether,whom were to tocalled and knowthey upon
crime,he had not been convicted of he had innotalthough any

some measure rendered lesshimself credible his con-by disgraceful
170; Ev.,duct. 1 Starkie Ev. 1 Gr. s. 453.

Streeter,Chase for the¿f plaintiff.

Swett,form ofThe action is v. 22 N. H. 10.Whitneyright.
But if an error has been committed in this it isrespect, apparent
that it substance,is one of ratherform than andpractically justice

itthat should be cured an underrequires amendment theby pro­
L., 226, 9,visions of c.G. s. as v.in Stebbins Lancashireinterpreted

Co., 143, 7,In­ s. 59 N. H. and c. Laws of 1879. The formby
of the did notaction restrain ofor the eitherenlarge rights party
in the of orintroduction evidence the conduct the trial inof any

trial,There such abeen it would be in­particular. having gross
to set aside the verdict the refinedjustice because distinc­plaintiff’s

tion thebetween actions of and case notwas observed intrespass
court, verdict,the declaration. The after Avill not lookdrawing

with to the form of action if isthe verdicteagle eyes substantially
Freeman,v. 429,Ricker 50 N. H. andright. authorities there cited.

■ The to the husband was ex-question put plaintiff’s properly
2,Ev., 1Ó; Ev.,cluded. 455,Arts. 1 ss.Gr. 458.Steph. Dig.

allowed,If it could be it was within ofthe discretion the court to
allow or exclude it.

Doe, C. The to theJ. form of haveobjection action might
been at trial declaration,obviated the an amendment of the add-by
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Co., N. 143.L. Ins. 59 H.Stebbinsv.ina new count trespass.ing
trial, would not havetheamendment, if made beforetheasAnd

verdict, dis­it be made now withoutthethe ortrial mayaffected
Valcour, It not58 N. H. 347. doesv.the verdict. Rouloturbing

case, is theorto whetherto be inquire trespass,necessaryappear
ofform action.right

thehusband asked forto the wasThe plaintiff’squestion put
Howof his far requiredjusticecredibility.disparagingpurpose

that directionbe to inshould allowedthe cross-examination go
term. Gutter­determined at the trialof fact to bea questionwas

made,amendment is there-­Morse, H. 165. When thev. 58 N.son
bewill

on the verdict.Judgment

Allen, concurred.J., not sit: the othersdid

v. Clark.Phœnix Mutual Life Insurance Co.

the is and stated in instruc-fully, accurately, clearlyWhen law of a case
has antions to the and each ingiven jury, opportunity argu-party
facts,ment to the law his view the it is notapply to of error of law

the on the thejuryfor court to refuse to instruct the ofapplication
law to particular evidence.

a a aduringA remark made to trial no interestjuror by person having
case,in the if it has influence not the ofno and does affect fairness

trial,the the the is not is-party responsible it,and verdict forgaining
a now trial.not cause for a

bond,debt in N. H.Review of the action of on a 58reported
Plea, and a that the defend-factum,164. non est brief statement

an ofwas obtained fraud. wasant’s signature agentby Dudley
and the was as and!the bond signedplaintiff, by Dudley principal,

Moore, others, sureties;defendant, and and theand the two asby
ofwere not denied. The condition the bond was to paysignatures

and future the To-the indebtedness of topast Dudley plaintiff.
the and a to re-instructions refusal instructionsgivegiven jury,

the defendantquested, excepted.
Moore, sureties, in-one of the was the plaintiff’s general agent

and member the Men’s ChristianNew was a ofHampshire, Young
Association, the and it was.and an- witness for plaintiff;important

the was fraudulent. At ahis conduct that defendant contended
tidal, F., ofthe said to one therecess a sheriff jurorsduring deputy

T.,case, he didthe in the of thatjuror,anotherpresencetrying
to let on the F.not see him behow happened (F.) jury.they


