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case,thisis the in both executions. Inthe same person plaintiff
execution,her athe of secondthe right,plaintiff, by levy .secured

of from thethe in hisas redemptionmortgageor, equityagainst
her to an account from thefirst which entitles mortga-mortgage,
the land. Russell v. 34 N.to enable her to redeem Fabyan,gee

H. 218.
term,to the where theThe case be remanded trial presid-may

of thedetermine whether or not the secondwill validitying judge
a issues framed for thatshall be submitted to uponmortgage jury,

purpose.
Case discharged.

Allen, J., did not sit: the others concurred.

& a. v.Hall Butterfield.

them,not return iscredit,on and doesinfant who goodsAn purchases
benefit byas is to the derived himso much of the price equalliable for

the purchase.from
the infant is onebythe amount of benefit received ofofThe question

tribunal the facts.tryingbe found thefact, bylaw and tomixed

sold delivered. The de-Assumpsit, recover for andto goods
reserved whetherand the wasquestionfendant infancy,pleaded

The defendant was en-to thebar recovery.that was a plaintiffs’
him for thetrade, wereand the by pur-in goods purchasedgaged

mean-trade, within theand were not necessaries ordinaryofposes
of term.thating

Rand, theand for plaintiffs.Albin Streeter

defendant, the contract wascontended thattheforMugridge,
defendant, wasand thatof the nothingthe electionvoidable at

tohim as a avoidance, citingto be done prerequisitebynecessary —
Hall,101;West, v. 9N. H. Fittsv. 28on Heathand commenting

362; 26v.Carr446; Clough,15 Mass.H. v.Badger Phinney,N.
H. 294.N.

as aoftheStanley, infancyThe defendant pleaJ. interposes
recover, and, de-as thisso far righttoto thebar plaintiffs’ right

contract, Theanswer. expressit is aan completeon expresspends
defend-thevoidable atcontract, wason thewhich rely,plaintiffs’

de-follow, thebecauseelection, but it does not necessarilyant’s
is undercontract, hethatto avoid theexercises hisfendant privilege

thetono liability plaintiffs.
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mentis, andinfants, lunatics, non composof personsThe right
reason,ofto bea state asdrunkards, entirely deprivedin suchwhen

aresamecontracts, on the ground. Theyistheirto placedavoid
will,of combined withof that freedombe devoidtoconsidered

them toto enableessential giveaudof reason udgment,jmaturity
themTocontract. protectto make a validassentthe necessary

of under­from their wantto whichfraud andfrom imposition,
are areof exposed, theyand judgment theyimmaturitystanding

to bind themselvestheir want of byto capacityallegepermitted
shield, not asused as a ais to bethisButcontract. privilege

Parsons,it. Zouch v.sword; but toto do preventnot injustice,
304; v.Pick. Allis1794; Billings,11Seaver v.Burr.3 Phelps,

296; Pike, 14Oakes, v. Vt.415; 1 Cush.Hallett v.6 Met. Taft
652; Barker,Matter 2Buckmaster,405; 32 Vt.v.Lincoln of

557;553,N. Y. v.233; 62Sanford,v. SquierJohns Ch. Sanford
191;Earl, 41 Mich. Allen274; v.9 Mich. SpicerHydliff, v.

293;21;Sales, 1 Pars. Cont. Chit.540; s.Berryhill,Iowa Benj.27
4; 63;135, 1, 2, Inf.141; Fonbl., c. s. Ewell136, 1 B. Bing.Con.

L. 588.C.
ofdifferent classesof these personsthe disabilitiesBut while

same,the andare arewhichthe on placed theyand reasons they
of the ofthe lawprinciplesapplicationrequireequally protection,

their status hasand beenand liabilitiestheir rightsgoverning
fromdifferent, time tomarkedand has changesundergonewidely

law, were allowedlunatics tocommonthe ancienttime. Under
Bl.contracts Com.of their (2in defence allegedshow their lunacy

“III, a tolater, Edward; the times of scruple beganinbut291)
blemishto himselfbea man should byarise whether permitted

ofthis reason­VIUnder wayhis own Henryinsanity.pleading * *-* ** *,theby judgeswas adoptedseriouslying
authorities, does notFitzherbert scru­whichlooseand from these

reason, the maxim that ato manto as contrarybeingple reject
down as settledbeen handed law.”himself hathnotshall stultify

Lunatics,Abr., F.292; & The reason291, IdiotsBac.2 Bl. Com.
was, know in hisa man cannotthis thatfor maxim sanityassigned

Marshall, Cro. Eliz.v.(Strouddid he was insanehe whenwhat
Andrews, ; or, Littleton,statedas398; Eliz.v. Cro. 622)­ byCross

“ the toreceived in lawfull shall be any plea byno man of age
3, suchLitt., B. b. That a doc­247Co.disable his own person.”

incredible, for,seemsheld to be lawcould have beentrine ever
Wilmot,J., it seem to be unac­doesthe of veryto use language

to. avoid his own actsbe atthat a man should libertycountable
caused the duressman, not thoseof and bycaused the duressby

155; 28.ed.)Bac. Abr. “How(Bouv.5of Heaven. Wilm. Op.
found itscould havemaxim wayabsurd and mischievous aso

to act civil­uponinto of professingjurisprudence,any system
Thereand humiliation. haveofized is a matter wonderbeings,

in all ofit eminent agesbeen lawyersagainst bymany struggles
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law; is,the common but it somewhat difficult to resist theperhaps,
authorities which assert its establishment in the fundamentals of
the common law—a circumstance boast,which well abate themay

made,often and soso that the commonrashly law is the perfec­
tion of human reason.” s. 225. But this doctrine hasStory Eq.,
been as naturalexploded Kentmanifestly against Com.justice (2

considered,it hasand been451), in this and otherfinally juris­
dictions, that lunatics and non mentis showpersons compos may

Indeed,their as a defence to their contracts. thisincapacity
doctrine seems now well established in this v.country. Lang
Whidden, 435;2 N. Allen,H. Burke v. 106;N.29 H. Mitchell

431; Peet,v. 5 Pick. 503;Rice v.Kingman, 15 Johns. 5 Bac.
26; 2 451,Abr. Kent 452,Com.(Bouv. ed.) and notes and author­

ities passim.
it was held that the contracts of lunatics andAgain: formerly

non mentis were void v.persons. compos absolutely (Thompson
Leach, 301; Gibson,3 Mod. 623;v.Gore 13 Mee. & W. Chit. Con.

;24, but this has139)­ been and it is nowquestioned, heldseriously
Maxwell,that are voidable 217;v.Wait 5 Pick.they (­ Allisonly

C., 19;v. 6 Met. 415—S. 2Billings, Baldwin,Cush. v.Ingraham
45; 80;9 N. Y. Met. 151;Con. N. Hill, 408,Pars. & B. 2 R. P.

; ands. that where a contract is entered16)­ into in faith withgood
mentis,a lunatic or a non and is for theperson benefit ofcompos

law,such courts of as well asperson, will it. Mc­equity, uphold
Bartlett, 569;Crillis v. N. Stevens,8 H. 133;v. 48 N. H.Young

Hunt, 541;Mut. Ins. Co.v. Oakes,Y.79 Hallett v. 1 Cush.N.Life
296; Camroux,Moltonv. 2 C.,&H. G. 4487—S. Wels­Welsby by

Ince,17;& G. Elliot 475;H. v. 7 De G. M. & G. Baxter v. Earl
Portsmouth, 170;5 Ves., 478;Barn. &C. Jr.,Niell v. 9Morley,of

Jodrell, 30;Brown v. 3 Gibson,& P.Car. Gore v. 1 Pars.supra;
; Sales, 29;386­Con. s.Benj. s. 228. Greenleaf statesStory Eq.,

the doctrine thus: Where have been to agoods supplied party
necessaries,which were or were tosuitable his or her station or

life,in and which were furnished itnderemployment circumstances
that no ofevincing his or her mental was at­advantage infirmity

taken,to be and which havetempted been suchenjoyed by party,
then he or law,she is liable at as well as in for the value ofequity,

Ev., ;the 2 Gr. s. 369­ Kendall v. 10goods. Allen 62.May,
¡/From this review,brief it is seen that there has been a change
in the law to the and liabilities ofrelating lunatics andrights per­

mentis,sons non from absolute allcompos contractsliability upon
contract,to no and fromliability upon that to a lim­any liability

ited the benefit received.by This latter doctrine theirplaces
and broader,liabilities morerights rational andupon just grounds

than before,have ever beenthey for it the of bothregards rights
both toparties, the contract as under theparties equally—treats
law,of theprotection lunatic and the non men­person compos—the

tis, them to contracts,rescind theirby allowing for theaccounting
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it; to recov-from tbe other himbenefit received party, allowingby
benefit received the lunatic.to extent of theer the by

their contractsaccorded to infants to avoid restsThe privilege
that to lunatics and nonthe as accordedon same personsground

fraud to which reason ofmentis, protection against bycompos —
are liable. So far asof relatestheir theyimmaturity judgment

contracts, saidthese different classes of are to beto their persons
304;and reason. Seaver v. 11 Pick.both in law Phelps,parallel,

236;1 v.Heirs v. J. J. Marsh.Breckenridge’s Ormsby, Thompson
293; 223,Leach, 301; 224,1 Pars. Con. ss.3 Mod. Story Eq.,

242, But the to theirand authorities passim. principles applicable
same,not the and even with to thecontracts have been regard

contracts of infants the law has been Untilmaterially changed.
1794,Parsons,in v. 3 Burr. none of the con­the decision Zouch ’

all either void ortracts of minors were enforceable. wereThey
5;Abr., I, 3; B,Infant Com. Enfantvoidable. Bac. LloydeDig.,

Parsons,Car. 502. But in Zouch v. it wasv. Cro.Gregory, supra,
infants were liable on tlíeir contracts for necessaries onheld that

the of and were of benefit to theground necessity, theybecause “1801,said,infant. Lord Great inconveniencespagdMansfield
law,must arise to others if infants bound no act. Thebyw^'rethat;therefore, itat the same time their andprotects imbecility

indiscretion from their own enables.injury through imprudence,
* * *for their benefit *. A thirdthem to do actsbinding

rule, the isdeducible from the nature !of that as aprivilege given
sword, is, itshield and not as that never shall be turned into ana

* *fraud or *. The end of theoffensive ofweapon injustice
therefore,is to infants. To that all theobject,privilege protect

rules and their must be directed.” In v.Druryexceptions Drury,
White, 159,in 2 T. R. Lordcited Maddon v. laid itMansfield

down as a that if an be for the bene­agreementgeneral principle,
; Buller,time, J.,fit of an infant at the it shall bind him and said

rule. ButLord Hardwicke afterwards this this broadadopted
Lord whichannounced and seems soMansfield, justprinciple by

wise, and which secures to infants all theand protection necessary
to save them from the of ofconsequences judgmentimmaturity

been so under itand has limited that haveunderstanding, they
liable, contract, necessaries,been held an foronly upon implied

drink,meat, medicine, instruction,such as andapparel,necessary
and, married, Inf.if for wife and children. 87.Bing.provision

fees,term been to include counsel inthe has extendedRecently
539;Hibbard, N. H.cases their Barker v. 54liberty.involving ­

Bartlett,v. 8 N. H. 569. it was held someMcCrillis byFormerly
to rescind their con­that could not be allowedauthorities they

afterin to either or real untiltracts personalregard property com­
that,modified,but this been so as to their contractsof hasing age;

before asin to rescind as wellpersonalregard property, they may
291;289,Carr v. 26 N. H. v. 7after. Clough, Stafford,Roof
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179; 626; Parsons,Roof,v. 9 Cow. Zouch v. supra.Cow. Stafford
rescind,were to andSo allowed recover whatthey theyformerly

their contractshad on without what had receiv­paid restoring they
this and ited. But has been is now held that can­theychanged,

not rescind without or to restore the considera­restoring offering
tion, if in and the orin control of theremaining specie, possession

return;infant and of and in some it is nowjurisdictionscapable
restored, infant,held, where bethat the consideration cannot the

rescind,he can be allowed to must the in asadultbefore place good'
consideration,as he had returned the or he mustcondition though

account, West,it. Carr v.for the value of v. HeathClough, supra;
101, 110; Smith, 346, 353;H. Locke v. 41 N. H. v.Young28 N.

133, Stevens,137; 251;Stevens, N. H. v.48 Heath 48 N. H. Kim­
268;Bruce, 327; BadgerFurman,N. 27ball v. 58 H. Price v. Vt. v­

359; 201,. 16 Mass. v. 33­ Conn.Phinney, Riley Mallory,
123, 125; 236, 240; Sales,L. 2Ewell C. Kent Com.207; Benj.

27, services,note. is the case in fors. This contractsespecially
the infant seeks to and hiswhere his contract recover whatavenid

worth; offservices are and this allows the adult to setreasonably
thethe value of services the reasonable value ofplaintiff’sagainst,

services; or,onthe infant has received account of such inwhat
words, the infant is entitled to theother recover for benefit which

adult has derived from the services him.the performed by Luf­
82; Smith,all, N. H. v.v. 25 Locke M’­Crillis v.kin May­ supra; ­

348;How, 572;N. H. Vent v. 19 v.3 Pick. Stone Den­Osgood,
1; Judd, ;v.nison, 13 Pick. Breed 1 455­ v.Gray Gaffney Hayden,

;; Lincoln, Owen,Hoxie v. 25 Vt. v.110 Mass. 137­ 206­ 4Harney
337; 274;v. Earl,9 Mich. v. 41Blackf. Hydliff,Squier Spicer

191; Hall, 375; Bachelor,v. 3 ell v.Mich. Whitmarsh Den. Makar­
Chester,583; 560;Ive v. L.Eliz. Cro. Jac. Ewell C. 109.Cro.
shown,has infantsas been were held liable onformerlyAgain:

necessaries;contracts for but it. now held thattheir is arethey
not,liable, contract,virtue ox but on the of im-anby any ground

based on the of the situation.legal liability necessity Bing.plied
notes,Inf., 87.Bennett’s

is, that is toIt the of the later decisionsapparent tendency en7
infants; and,the liabilities and of while the liabil­obligationslarge

has, in their has in tonot. case been extended so far as it regardity
■ mentis,and non the on whichlunatics persons compos principle

same.rests is the The of infants and nonit. grants persons compos
Leach,both in law and v. 3 Mod.are reason.parallel, Thompson

301; 304; v.Seaver v. 11 Pick. HeirsBreckeriridge’sPhelps,
facts,In view of these no reason theOrmsby, appears whysupra.

should,enunciated Lord notwise and just, principle by| Mansfield
force, lunatics,| its full and the and ofrightsbe obligationsgiven

to,mentis,,drunkards when in such a state asnon compospersonsj
reason,of be thebereft and on samei infantsentirelybe placed

to for theThe account benefitobligation only actually^ground.
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andfraud andfrom imposition,securesreceived protectionample j
tofrom usedthetime being perpe-jthe same privilegeat prevents

“not their‘from beingIt their disabilityfraud.trate prevents
;to rob othersan abilitybut extraordinary legalmerely,protection

sword; to beshield, not a mere plun-but a legal incapacityanot
withfellow-men, to thembut a vasttheir plunderdered capacityby

impunity.”
infanttheto for necessaries is becauserecover given,The right

IfIttherefrom. is no other ground.derived a uponhas ben§fit
it be lim-of theis foundation shouldthe benefit the right, why

infant,be ifto It cannot said that the engagednecessaries?ited
business, If bene-derive a benefit therefrom.trade or notin may

make itcase,the test notinfant is in onefit obtained the whyby
casehas in thethe test in all eases ? This been made the test of

mentis, be inand it shouldand non appliedlunatics persons compos
infantis,true rule the of anof infants. The that contractthe case

lunatic, or be rescinded orexecuted cannotor whether executory,
re-to the other considerationavoided without therestoring party

ceived, benefitto all theor him recover forallowing compensation
Theto avoid the contract.conferred the seekingpartyupon

benefit,has thethe infant received a ques-whetherquestion —like
necessaries, toof andtion what are what sum the infant ought pay

them, care, otheror the of or andfor negligencequestion ordinary
one of mixed No uniform rulelaw and fact.similar questions,—is

contract,be A which circumstancescan established. under some
beneficial,one be anotherto under others and toperson might

In no two find thebe cases are we tolikelymight injurious.
facts; must be for the the law toand it trier tosame always apply

facts, benefited,the whether infant beenand determine the has
Inf., notes,to Bennett’sand what extent. 88.Bing.

is, that the a to theOur of is not barconclusion plea infancy
ofbut that the extent therecover toplaintiffs’ theyrecovery, may

defendant,the the hebenefit received not exceeding priceby
to for theagreed goods.pay

discharged.Case

Bingham, J., not the others concurred.did sit:

Salisbury County.v. Merrimack

have in toCounty commissioners all the relation thepowers, ofsupport
the of sessionsof thepaupers, possessed,by generalcourt peace under

the act of 1791.


