
366 v.SPOFFOED SMITH. [Merrimack,

Funk,to be drawn from tbe evidence. Martin v. N.75 Y. 134.
In this casé the did not constitute herself a trustee. Thedepositor
nominal trust was a of not madetestamentary disposition property,

wills,to the statute of and fund remains a of theaccording the part
590;estate. Davis v. 125 Mass. v. N.Ney, Gerrish B.depositor’s

159;Inst. 550;128 Mass. v. Md.Savings, Taylor Bruscup, 48for
Stone v. 4 Cliff. 593.Bishop,

Decree the heirs A.Mary Remington.for of

Stanley, JJ.,Foster and did not sit: othersthe concurred.

Spofford &v. Smith a.

The of a demurrer on afiling with the answer doesseparate paper not
differ, effect,in legal from on matter in theinsisting special answer,
as provided by Eule 10.

The validity will,of a in theduly court,and allowedproved probate
cannot a itsby collateral be attacked on the thatproceeding ground
execution was fraudulently proved.

Equity, testator, will,Bill in the heir of a to cancel theby
it;that the testator was toinduced executealleging fraudulently

Smith,that the of one of the defendants and execu-upon petition
will, minor,tor of the the a the courtplaintiff being probate ap-

litem;Currier, defendant,the other his ad thatpointed guardian
will;Currier was the under that ob-trustee the Smithplaintiff’s

form,tained the of the will in solemn afterprobate pretended
notice Currier not and noby beingpublication, attending, appeal

answered,taken. The defendants the materialdenying allegations
bill, demurred,of nothe and that the court had jurisdic-assigning

tion. The and filed at the same time onanswer demurrer were
toMotion dismiss the demurrer.separate papers.

Perkins, Norris, for theand AlbínMugridge, plaintiff.

•Hawthorne,and for defendants.Greene the

Bingham, defendant,J. In the instead of a for-chancery filing
mal demurrer or matterinsist on in hisplea, may any special
answer, and have the same benefit therefrom as if he had pleaded
the same or demurred to the The answerbill. Rule 10. bemay
amended ofthe demurrer in it. The the willby inserting probate
raised the issue of fraud in There is nothe bill.alleged allegation
of court,of notice or other reason the ininsufficiency why probate
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will, didthe not havetbe and juris­guardian allowingappointing
itsmatters withinthe courtA decree of upondiction. probate

Gor­collateralcannot a proceeding.be impeached byjurisdiction
Allen, 242;; N. Rail­Gordon, 51 H.55 H. 399­ v.v. N. Lymedon

200; Hawke,Railroad, 8 N. H. 124.H. v.N.road v. 57 Poplin
withdrawn, the de­or amendedthe answer is by makingWhen

it, will be sustained.of demurrera themurrer part

Case discharged.

Allen, J., did the others concurred.not sit:

& a.v. MorrillSchool-District

was legalized Gen.school-district, hyAn howeverexisting organized,
c. s. 8.St., 78,

theof exceptA is to its proportion school-money,school-district entitled
isfund, no schoolliterary although kept.

6,77, s. fordebt, St.,of under Gen. c.Selectmen are in an actionliable
to the committee theprudential pro-to over on demandneglect pay

district,to a assessed andbelonging assignedofportion school-money
hoard of selectmen.a a formeryear hyfor previous

of forDebt, selectmen Andover be-theagainst school-money
madethe ofto a taxremaining unpaid, upplaintiffs, uponlonging

town,the theinand estate fund and the-the taxable literarypolls
formerto the a board ofand selectmenassigned plaintiffs bydog-tax,

1877, March, Plea,March, and 1878. nil debet.for the endingyears
noa those schoolFacts found referee. wasDuringby years kept,,

orone two thein the former there were scholars inand onlyyear
haveof 1878 there beendistrict. the summer ten or twelveSince

scholars, one of school each whoand term actedyear. Thompson,
forthe which school-as committee theduring yearsprudential

farm theon a in ofwas lived town Salis-adjoiningassigned,money
in theThis farm been included district abouthad plaintiffbury.

at somemade betweenunder some timearrangementtwenty years,
but whetherof and the wasthe selectmen Andover farmSalisbury,

haddid not There been noannexed appear. changeever legally
admitted,Itthe district since 1862. was forin the boundaries of

case, the was theof this that demanded ofthe moneypurpose
thea committee beforedefendants appointed prudentialby duly

of suit.thecommencement


