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appointing the guardian and allowing the will, did not have juris-
diction. A decree of the probate court upon matters within its
jurisdiction cannot be impeached by a collateral proceeding. Gror-
don v. Gordon, 55 N. H. 899 ; Lyme v. Allen, 51 N. H. 242 ; Roil-
road v. Railroad, 57 N. H. 200; Poplin v. Huwke, 8 N. H. 124.
When the answer is withdrawn, or amended by making the de-
murrer a part of it, the demurrer will be sustained.

Case discharged.

Arrex, J., did not sit: the others concurred.

ScHoOoL-DISTRICT ». MORRILL & a.

An existing school-district, however organized, was legalized by Gen.
8¢, ¢. 78, s. 8.

A school-district is entitled to its proportion of school-money, except the
literary fund, although no school is kept.

Selectmen are liable in an action of debt, undér Gen. 8t., ¢. 77, s. 6, for
neglect to pay over on demand to the prudential committee the pro-
portion of school-money belonging to a district, assessed and assigned
for a previous year by a former board of selectmen.

DEpr, against the selectmen of Andover for school-money be-
longing to the plaintiffs, remaining unpaid, made up of a tax upon
the polls and taxable estate in the town, the literary fund and the
dog-tax, and assigned to the plaintiffs by a former board of selectmen
for the years ending March, 1877, and March, 1878. Plea, nil debet.
Facts found by a referee. During those years no school was kept,
and in the former year there were only one or two scholars in the
district. Since the summer of 1878 there have been ten or twelve
scholars, and one term of school each year. Thompson, who acted
as prudential cominittee during the years for which the school-
raoney was assigned, lived on a farm in the adjoining town of Salis-
bury. This farm had been included in the plaintiff district about
twenty years, under some arrangement made at some time between
the selectmen of Andover and Salisbury, but whether the farm was
ever legally annexed did not appear. There had been no change
in the boundaries of the district since 1862. 1t was admitted, for
the purpose of this case, that the money was demanded of the
defendants by a duly appointed prudential committee before the
commencement of the suit.




368 DISTRICT ». MORRILL. [Merrimack;,
Leach § Stevens, for the plaintiffs.
Shirley, for the defendants.

The plaintiff district has no cerporate existence. Thompson
had no authority to receive the money. Prior to the Revised
Statutes, the money belonged to the selectmen. They hired and
paid the teachers, and it was their duty to see that the money was
not misapplied. = Zolman v. Morlborough, 8 N. H. 67. By the
Revised Statutes it was provided that the money should be paid
over to the prudential committee, and that they should hire and
pay the teachers. This provision remains unchanged. It does
not relieve the selectmen of the duty to see that the money is not
misapplied. School-District v. Hsty, 16 N. H. 148. The pruden-
tial committee is not the agent of the district, and the district can-
not control his action. Itis not the duty of the selectmen to pay
the money over to him when they know it will be misapplied.
Until paid over, the money does not belong to the district or to the
prudential committee. Being for the annual support of a school,
if not drawn annually it remains the property of the town. The
district cannot compel the town to hold the money in trust, and
allow it to accumulate until they see fit to call for it. When the
law was enacted, making selectmen liable for neglect to pay over
the school-money, they were its lawful custodians. Now all money
received by selectmen from any source must be paid immediately
to the treasurer. G. L., ¢. 40, s. 9. They are not accountable
to the plaintiffs for money which the statute directs them to
pay to some one else. Gen. St., . T7, s. 6, refers only to money
raised under ss. 1 and 2 of the same chapter, and not to the dog-tax,
which belongs to the town to be applied to school purposes, or
retained for another purpose, as the town may vote. Gen. St., e.

105, s. 15.

Binemaw, J. There has been no change in the boundaries of
the district since 1862. However organized, it was legalized by
Gen. St., e. 78, 8. 8. School-District v. Pillsbury, 58 N. H. 428.
The selectmen of each town assess a sum annually upon the polls
and taxable estate therein, for the purpose of keeping schools
within such town, ineluding the purchase of fuel and making re-
pairs, assign to each district a proportion of the money thus raised,
according to its valuation, or in such. other manner as the town at
the annual meeting shall direct, and pay over the same to the pru-
dential committee of the district. If the selectmen neglect to as-
sess, assign, or pay over the school-money, they are liable for an
equal sum, to be recovered by action of debt in the name of the dis-
trict. Gen. St., e. T7.  The plaintiffs were entitled to the money,
althongh no school was kept. The statute is peremptory and un-
conditional, that the money shall be assigned to the district and
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paid over to their prudential committee. The selectmen have no
authority to supervise its expenditure. The prudential committee
is given that authority, and is subjected to a penalty for its abuse.
Gen. St., ¢. T7,8. 7. One of the purposes of the school fund being
to purchase fuel and repair the school-house, the statute does not
mean that the money shall be withheld until a school has been
kept. Gen. St., ¢. 77, 5. 8. The money was raised by an assess-
ment on all the polls and taxable estate of the town, and the stat-
ute contemplates that each district may receive back, as nearly as
practicable, the amount they have contributed to the school fund.
The money is divided according to the relative valuation of each
distriet, unless the town direct some ofther manner at the annual
meeting. Gen. St., ¢. 77, s. 4. The district are entitled to the
money. If the prudential committee has received it, and neglects
to use it for school purposes, the district may recover it in an action
against him for money had and received. Sechool-District v. Sher-
burne, 48 N. II. 52. Such an action could not be maintained if
the money belonged to the town, selectmen, or prudential commit-
tee. Whoever has possession of the money holds it in trust for
the use of the district. When the trust has been neglected or has
ceased, they are entitled to the possession of the fund. They do
not forfeit it by the neglect of the selectmen to pay it over to the
prudential committee, or the neglect of the latter to receive and
expend it. Their right to the money does not expire with the
year in which it was assigned.

Although the school-money was assessed and assigned to the
district before the defendants were selectmen, having refused to
pay it over to the prudential committee, they are liable. The
money belongs to the district, it is in the town treasury subject to
their order, and it is their duty to pay it to the prudential com-
mittee on demand. Any board of selectmen, who fail to assess,
assign, or pay over the school-money, are liable under the statute.
The statutes directing the immediate payment to the town treas-
urer of all money belonging to the town, do not relieve the select-
men of this liability., Their authority is not therveby abridged;
the manner of its exercise is merely regulated. Laws of 1869, c.
265 Laws of 1872, ¢. 19; Laws of 1874, ¢. 85. The school-money
is still subject to their order for its legitimate purposes, the same
as before.

The school fund for which the selectmen were originally made
responsible was derived from an assessment on the polls and tax-
able estate in the town. The town is now permitted to apply the
fund derived from the dog-tax to the support of schools. When
so applied, it becomes, in effect, a part of the school fund, assign
able to the districts in the same proportion as the rest of the school
fund, and there is no reason why the selectmen should not be
under the same obligation as to its payment. The same is true of
the literavy fund. Butin this case the plaintiffs are not entitled
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to any part of the literary fund, having maintained no school. G.
L., ¢. 94,5 7.
Judgment for the plaintiffs.

ALLEN, J., did not sit : the others concurred.

CHANDLER v. BROWN.

The covenant of general warranty in a deed is a covenant that runs with
the estate in reference o which it is made, and may be availed of by
suit, in his own name, by any one to whom the same may come by
deed, even after several successive conveyances, or a descent or devise.

Ag the covenant runs with the land, it passes to the grantee under any
conveyance sufficient to transfer the title to the land.

The legal title to land ordinarily carries with it the right of possession,
and gives a constructive possession without actual entry; and a con-
veyance by one having the legal title, although not in actual posses-
sion, carries the right of possession, and the grantee, upon taking actual
possession, may avail himself of a covenant of warranty running with
the land.

CovENANT BROKEN. Facts found by a referee. March 21,
1842, George J. Eastman conveyed a tract of land to the defend-
ant, in which his wife, Judith Eastman, did not release her right
of dower. HEastman died in 1872. January 1, 1851, the defend-
ant conveyed the land to Simpson and Haines, with full covenants
of warranty, for the consideration of $500. February 28, 1851,
Simpson and Haines conveyed to Johnson, and March 18, 1858,
Johnson, for the consideration of $75, conveyed a part of the land
to the plaintiff, in the ordinary form, and with the ordinary cove-
nants of a quitclaim deed. It did not appear whether Simpson
and Haines, or Johnson, were ever in actual possession of the prem-
ises. The plaintiff entered into possession soon after the execution
of the deed to him. May 2, 1874, Judith Eastman, who is still
living, demanded dower in the premises of the plaintiff, and on
September 10, 1874, commenced an action against the plaintiff to
recover the same. The defendant, being notified by the plaintiff
to defend, appeared by counsel, and conducted the defence of the
action until the final disposition of it in April, 1876, when judg-
ment was rendered that Judith Eastman recover against the plain-
tiff her dower and costs of suit; and on December 81, 1878, a por-
tion of the land was duly set off to Mrs. Eastman as her dower,
and on the same day the plaintiff paid the costs of the judgment
and set-off, amounting to $567.54.




