
375v. MESSER.December, MESSER1879.]

owner.that he was thenever understoodIt wasto the buildings.
builder,to the thougha of belongingis not case buildingsThis

of theof the owner land.on of anothererected land by permission
of the butbecome ado not realty,a case the buildings partIn such
or remove them.and owner sellthe mayare property,personal

Thebuilt the defendant.were forthis case the braidingsBut in
; if the wereand buildingsdone under his superintendencework was

fromthe work theas asas fast progressed,not regarded accepted
of thecase, of each instalmentthe price,of paymentuponnecessity

then to theso far- as passedthe to the completedtitle buildings
therefore haveThe2 Cont. 29. plaintiffsdefendant. Pars.

to the becauseno of buildings,title and possessionno right
claim. theColton under whom Atnone from theyderivedthey

the for whichthe windows were furnishedtime when by plaintiffs,
lien, the butwas not the owner of aaclaim Colton buildings,they

tothe availand having neglectedcontractor plaintiffs,merely;
for a lien in suchofthemselves the statutory provisions securing

thecases, action defendant the factshave no cause of uponagainst
in this case.appearing

Case discharged.

J.,Allen, did sit: the others concurred.not

& a. & a.Messer v. Messer

estate, funds the use ofpartnershipReal with for thepurchased partner-
business, inused in the is asandship partnership equity regarded

andof the will be to the ofpartnership, appliedassets liquidation part-
in to individual liabilities.preferencenership

Equity 31,of aBill in for foreclosure datedmortgage, May
“1876, described as follows: thirdson land and Twoappurtenances

* ** thereon,of with thea tract of land situate buildings
and and a fac-a appurtenances,including dwelling-house hosiery

dams, water-wheels,all theand its includingtory appurtenances,
therein,fixtures, saidand known asfixed machinery factory being

Mills, the thirdthe other thereof ownedLake being byHighland
all the andE. with waterwater-power privilegesGeorge Shepard,

therewith, and all the to theconnected machinery necessary opera-
to saidtion of said the same andbeing conveyedfactory, Shepard

bounded,Marston, however store-William with themyself by
tohouse said the incum-on said premises subjectpremises, being

ram for the use of Northernbrance of a the Railroad.”hydraulic
said toThe in were Marstonquestion conveyed bypremises

ofE. Richard 0. Messer deedandGeorge Shepard by warranty,
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form,in the 23,1874,usual dated the sameMay date as thatbeing
of articles of hereinafter referred to.copartnership E.George

Felch, andShepard, Stephen Shaw filedAugustus answers to the
bill. The answer of that atShepard the time ofalleged the exe-
cution of the the defendant and said were,mortgage andShepard

been,for a time had inlong businesscopartners under the firm
Messer;name of & that the said tractShepard of land last de-

bill,scribed in the with all the and andbuildings machinery ap-
described,as thereinpurtenances was and is the partnership prop-

firm;of said that at the timeerty of the execution of said mort-
the firm was and still isgage indebted tolargely sundry persons,

'and that said was for the ofproperty thenecessary payment part-
liabilities; that on a fullnership settlement of affairspartnership

there will be a balance due tolarge beShepard, satisfied from the
thereof;effects before divisionpartnership thatany the property

to be to theought of theapplied payment liabilitiespartnership
before of of it toapplication theany part of the defend-payment

debts;ant’s individual and that the to the wasmortgage plaintiffs
of the defendant’s individual and interest in saidprivate property,
and the notes secured were his own andthereby individualprivate
indebtedness. The answers of Felch and Shaw also theallege
existence of the between the defendantpartnership and Shepard,
and that the last described in theproperty constituted amortgage

of thepart that saidpartnership was,capital; firm atpartnership
the date of is,the and stillmortgage, indebted to the saidlargely
Felch and Shaw whichseverally, indebtednessupon suits have been
commenced, and said described in thepartnership mort-property

attached.gage
The written articles of betweencopartnership and theShepard

forth,defendants set other as follows:among “The ofthings, capital
the firm is to $21,000,consist of of which said is toShepard provide
one third and the said Messer thepart, two thirdremaining parts.
The and of realpurchase estate andimprovement formachinery

$19,000the use of the firm is estimated at about $21,000out of the
of and the remainder of saidcapital, is to be for thecapital general
use of the firm. The share and interest of each in the realpartner
estate and with the thereon,machinery improvements asprovided

outaforesaid of the are to be in thecapital, of oneproportion third
to said and of two thirdpart Messer;toShepard, said andparts

all and estate,losses on said realgains andmachinery, improve-
ments are to be shared and borne each of them inby respectively

estate,the same Said real andproportion. machinery, improve-
ments are to be and used the firm its contin-occupied by during

business,inuance without either on accountany charge by partner
same;of the but thereof for wear and all taxesrepairs ordinary

thereon, firm,the continuance of the are to be madeduring and
firm,the and reckoned aspaid by thereof. With theexpenses

above in to estate,realexception provided andregard machinery,
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in-firm, from andof the arisingall and lossesprofitimprovements,
shared andshall bebusiness, as herein contemplated,to itscident

ofthe excess cap-the benefit ofandtheborne parties equally;by
and ad-asis consideredsaid Messer compensatedital provided by
inof saidand skill said Shepardthe experiencejusted greaterby

business.”
are thedescribed in saidand mortgageThe land appurtenances

to in thereferredandsame improvementsmachinery,premises,
to thatthe exception,plaintiffs’articles of Subjectcopartnership.

it to contradict thethe because tendedevidence was incompetent
towasthe defendant permittedarticles of Shepardcopartnership,

thehe and Richard 0. Messer mortgaged prop-that boughttestify
ofit for withas and that was moneypaiderty partners,together,

whether,reserved, theseisthe The uponquestionpartnership.
facts, to a decree for foreclosure.the are entitledplaintiffs

Flanders, for the plaintiffs.

and for the defendants.Shirley,Mugridge

Clark, It must as settledJ. now be considered the American
doctrine, with funds forthat real estate thepartnershippurchased

business,in theuse of the andpartnership, employed partnership
is in as of the and will beassetsregarded partnership, ap­equity

in toto the of individualliquidation preferenceplied partnership
Nor does it manner orliabilities. to be material in whatseem by

what the is or in what name it stands. If itlandagency bought,
it willbe established that to the holdpartnership,belongs equity

the is the as trusteeone in whom title for the partnership.legal
Fairchild,364; 471;64Pars. N. Y. v.Part. Fairchild v. Dyer

562; Brooks, 37, 67;Clark, N.5 Met. Jarvis v. 27 H. v.Cilley
495;Huse, 358; 491,40 N. H. N. H. JonesParker v. 57Bowles,

Mort., Prom exe­s. 119. the written articles of copartnership,
ofcuted and the time of the formation theMesser atShepardb3r

$21,000,it of the firm was ofthat thepartnership, appears capital
$19,000which sum was to in the andbe invested purchase improve­

firm, andment of real estate and for the use of the themachinery
to be used in A ofremainder the business. theportiongeneral

real in on the of theestate was daypurchased signingcontrovert
of of three differ­the articles and the remainder atcopartnership,

after;ent times four and in one of thewithin months conveyances
therefore,the are described as It isgrantees copartners. apparent,

from the that the then under­copartnership agreement, partners
stood intended that estate should be asand the real aregarded

of the or assets of the firm. It waspart capital purchased expressly
firm,offor and used in the business the and had beenexclusively

so used for two to the of thedatenearly prior plaintiffs’years
The testifies that he and Messerpartnermortgage. Shepard
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the real estate asbought together and that itpartners, was paid
for with the of the Themoney partnership. plaintiffs’ exception

evidence,to this on the that it tended toground contradict the arti­
cles of is not well founded.copartnership, Instead of contradict­

it is in them,with anding, shows thatharmony the in­partners
vested their ascapital thecontemplated by partnership agreement.
The evidence was Brooks, 37;Jarvis v.competent. N.27 H. Col­

Read,v.lumb 24 N. Y. 505. In case,the the threepresent essen­
tial elements to make the real estatenecessary partnership prop­

united,are witherty funds,namely, purchase partnership purchase
use,for and use in business;thepartnership and thepartnership

is invalid asplaintiffs’ themortgage creditors of theagainst part­
nership.

Bill dismissed.

J.,Foster, did not sit: the others concurred.

OrdwayWilkins, v. &Ap't, a.

“ heirs,”The word in its technical common-law doessignification, not
necessarily all who would share inembrace the personal estate under
the statute of adistributions; and to the heirs of abequest deceased
wife does not include her surviving husband, unless it fromappears
other parts of the will that such was the intention of the testator.

Appeal.Probate Facts J. G-. his last willagreed. by gave
fo his wife the use and income of his homestead farm herduring
life, and after her decease the use and income of the same to his

John,son and after his decease he the same to hisgave daughter,
Wilkins,Anna G. and her heirs forever. his will he instructedBy

"thedefendants to sell all his real estate said homesteadexcepting
farm. He also to his son John one half of his estategave subject
to certain and in case said John diedprovisions; before he came
into and estate,control of his share ofpossession said he directed

share,that the income of the said which would otherwise have
John,to said shall to and hegone devised andgo bequeathed the

same tó his said Wilkins,Anna G. and directed that shedaughter,
should have the sole and exclusive and control of thecharge prin-

that is to the whole of the saidcipal, one undivided half of hissay,
estate,said then aforesaid,the share of his son John asremaining

of defendants,the uses and trusts of the saiddischarged but to be
for,held her in trust and distributed andby divided toaccording

her discretion to children,and her own but in no 'case un-among,
til the child or children thereof shallreceiving haveany portion

'arrived at the ofage twenty-one years.


