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to the buildings. It was never understood that he was the owner.
This is not a case of buildings belonging to the builder, though
erected on land of another by permission of the owner of the land.
In such a case the buildings do not become a part of the realty, but
are personal property, and the owner may sell or remove them.
But in this case the buildings were built for the defendant. The
work was done under his superintendence ; and if the buildings were
not regarded as accepted as fast as the work progressed, from the
necessity of the case, upon payment of each instalment of the price,
the title to the buildings so far as then completed passed to the
defendant. 2 Pars. Cont. 29. The plaintiffs therefore have
no title and no right of possession to the buildings, because
they derived none from Colton under whom they claim. At the
time when the windows were furnished by the plaintiffs, for which
they claim & lien, Colton was not the owner of the buildings, but a
contractor merely; and the plaintiffs, having neglected to avail
themselves of the statutory provisions for securing a lien in such
cases, have no cause of action against the defendant npon the facts
appearing in this case.

‘ Case discharged.

ArLeN, J., did not sit: the others concurred.

MESSER & a. v. MESSER & a.

Real estate, purchased with partnership funds for the use of the partner-
ship and used in the partnership business, is in equity regarded as
agsets of the partnership, and will be applied to the liquidation of part-
nership in preference to individual liabilities.

Brur 1x Equrry for foreclosure of a mortgage, dated May 31,
1876, on land and appurtenances described as follows: ¢ Two thirds
of a tract of land sibuate * * * with the buildings thereon,
including a dwelling-house and appurtenances, and a hosiery fac-
tory and its appurtenances, including all the dams, water-wheels,
fixtures, and fixed machinery therein, said factory being known as
the Highland Lake Mills, the other third thereof being owned by
George L. Shepard, with all the water-power and water privileges
connected therewith, and all the machinery necessary to the opera-
tion of said factory, being the same conveyed to said Shepard and
myself by William Marston, however bounded, with the store-
house on sald premises, said premises being subject to the incum-
brance of a hydraulic ram for the use of the Northern Railroad.”

The premises in question were conveyed by said Marston to
George K. Shepard and Richard O. Messer by deed of warranty,
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in the usual form, dated May 23,1874, being the same date as that
of articles of copartnership hereinafter referred to. George E.
Shepard, Stephen Felch, and Augustus Shaw filed answers to the
bill. The answer of Shepard alleged that at the time of the exe-
cution of the mortgage the defendant and said Shepard were, and
for a long time had been, copartners in business under the firm
name of Shepard & Messer; that the said tract of land last de-
seribed in the bill, with all the buildings and machinery and ap-
purtenances as therein described, was and is the partnership prop-
erty of said firm ; that at the time of the execution of said mort-
gage the firm was and still is largely indebted to sundry persons,
‘and that said property was necessary for the payment of the part-
nership liabilities; that on a full settlement of partnership affairs
there will be a large balance due Shepard, to be satisfied from the
partnership effects before any division thereof; that the property
ought to be applied to the payment of the partnership liabilities
before application of any part of it to the payment of the defend-
ant’s individual debts; and that the mortgage to the plaintiffs was
of the defendant’s individual and private interest in said property,
and the notes secured thereby were his own private and individual
indebtedness. The answers of Felch and Shaw also allege the
existence of the partnership between the defendant and Shepard,
and that the last described property in the mortgage constituted a
part of the partnership capital; that said partnership firm was, at
the date of the mortgage, and still is, largely indebted to the said
Felch and Shaw severally, upon which indebtedness suits have been
commenced, and said partnership property described in the mort-
gage attached.

The written articles of copartnership between Shepard and the
defendants set forth, among other things, as follows: “The capital of
the firm is to consist of $21,000, of which said Shepard is to provide
one third part, and the said Messer the remaining two third parts.
The purchase and improvement of real estate and machinery for
the use of the firm is estimated at about $19,000 out of the $21,000
of capital, and the remainder of said capital is to be for the general
use of the firm. The share and interest of each partner in the real
estate and machinery with the improvements thereon, provided as
aforesaid out of the capital, are to be in the proportion of one third
part to said Shepard, and of two third parts to said Messer; and
all gains and losses on said real estate, machinery, and improve-
ments are to be shared and borne by each of them respectively in
the same proportion. Said real estate, machinery, and improve-
ments are to be occupied and used by the firm during its contin-
uance in business, without any charge by either partner on account
of the same; but repairs thereof for ordinary wear and all taxes
thereon, during the continuance of the firm, are to be made and
paid by the firm, and reckoned as expenses thereof. With the
exception above provided in regard to real estate, machinery, and
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improvements, all profit and losses of the firm, arising from and in-
cident to its business, as herein contemplated, shall be shared and
borne by the parties equally; and the benefit of the excess of cap-
ital provided by said Messer is considered as compensated and ad-
justed by the greater experience and skill of said Shepard in said
business.”

The land and appurtenances described in said mortgage are the
same premises, machinery, and improvemonts referred to in the
articles of copartnership. Subject to the plaintiffs’ exception, that
the evidence was Incompetent because it tended to contradict the
articles of copartnership, the defendant Shepard was permitted to
testify that he and Richard O. Messer bought the mortgaged prop-
erty together, as partners, and that it was paid for with money of
the partnership. The question is reserved, whether, upon these
facts, the plaintiffs are entitled to a decree for foreclosure.

Flanders, for the plaintiffs.
Mugridge and Shirley, for the defendants.

Crarxk, J. It must now be considered as the settled American
doctrine, that real estate purchased with partnership funds for the
use of the partnership, and employed in the partnership business,
is in equity regarded as assets of the partnership, and will be ap-
plied to the liquidation of partuership in preference to individual
liabilities. Nor does it seem to be material in what manner ox by
what agency the land is bought, or in what name it stands. If it
be established that it belongs to the partnership, equity will hold
the one in whom is the legal title as trustee for the partnership.
Pars. Part. 364; Fairchild v. Fairchild, 64 N. Y. 471; Dyer v.
Clark, 5 Met. 562; Jarvis v. Brooks, 21 N. H. 87, 67; Cilley v.
Huse, 40 N. H. 858; Parker v. Bowles, 57 N. H. 491, 495; Jones
Mort., s. 119. From the written articles of copartnership, exe-
cuted by Shepard and Messer at the time of the formation of the
partnership, it appears that the capital of the firm was $21,000, of
which sum $19,000 was to be invested in the purchase and improve-
ment of real estate and machinery for the use of the firm, and the
remainder to be used in the general business. A portion of the
real estate in controversy was purchased on the day of the signing
of the articles of copartnership, and the remainder at three differ-
ent times within four months after; and in one of the conveyances
the grantces are described as copartners. It is apparent, therefofte,
from the copartnership agreement, that the partners then under-
stood and intended that the real estate should be regarded as a
part of the capital or assets of the firm. It was purchased expressly
for and used execlusively in the business of the firm, and had been
so used for mnearly two years prior to the date of the plaintifis’
mortgage. The partner Shepard testifies that he and Messer
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bought the real estate together as partners, and that it was paid
for with the money of the partmership. The plaintiffs’ exception
to this evidence, on the ground that it tended to contradict the arti-
cles of copartnership, is not well founded. Instead of contradict-
ing, it is in harmony with them, and shows that the partners in-
vested their capital as contemplated by the partnership agreement.
The evidence was competent. Jarvis v. Brooks, 27 N. H. 87; Col-
lumb v. Read, 24 N. Y. 5056. In the present case, the three essen-
tial elements necessary to make the real estate partnership prop-
erty are united, namely, purchase with partnership funds, purchase
for partnership use, and use in the partnership business; and the
plaintiffs’ mortgage is invalid as against the creditors of the part-
nership. : i
Bill dismissed.

FosTER, J., did not sit: the others concurred.

WILRINS, 4dp%, v. ORDWAY & a.

The word * heirs,” in its technical common-law signification, does not
necessarily embrace all who would share in the personal estate under
the statute of distributions; and a bequest to the heirs of a deceased
wife does mnot include her surviving husband, unless it appears from
other parts of the will that such was the intention of the testator.

PropaTs ApPEAL. Facts agreed. J. G. by his last will gave
to his wife the use and income of his homestead farm during her
life, and after her decease the use and income of the same to his
son John, and after his decease he gave the same to his daughter,
Anna G. Wilkins, and her heirs forever. By his will he instructed
the defendants to sell all his real estate excepting said homestead
farm. He also gave to his son John one half of his estate subject
to certain provisions; and in case said John died before he came
into possession and control of his share of said estate, he directed
that the income of the said share, which would otherwise have
gone to said John, shall go to and he devised and bequeathed the
same 0 his said daughter, Anna G. Wilkins, and directed that she
should have the sole and exclusive charge and control of the prin-
cipal, that is to say, the whole of the said one undivided half of his
said then remaining estate, the share of his son John as aforesaid,
discharged of the uses and trusts of the said defendants, but to be
held by her in trust for, and distributed and divided according to
her discretion to and among, her own children, but in no ‘case un-
til the child or children receiving any portion thereof shall have

varrived at the age of twenty-one years.




