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Gage v. Dow.

bethe sale of brick to deliv-arisingA of funds fromassignmentparol
before the commencement of pro-made more than four monthsered,

faith,in sufficientassignor, uponin theceedings bankruptcy by good
isconsideration, in of valid.bankruptcy,and not contemplation

Assumpsit, $1;140.20the sum of receivedto recover theby
offour months to the commencementdefendant within prior pro-

Dow,B. R. thein of whose estatebankruptcy plaintiffceedings by
Dow insol-is the defendant that said B. R. wasknowingassignee,

vent. Facts found a referee.by
19, 1877,B. inR. Dow filed his petition bankruptcy January

20, 1877, and the waswas adjudged bankrupt January plaintiff
5, 1876,In B. R.1877.assignee Februaryappointed January,

defendant, son,to toDow the who is his for assistance en-applied
defendant,him to manufacture brick. The in behalf of hisable

father, soon a written McDonald &afterwards made contract with
Phelan, Boston, brick,1,200,000toof furnish them and executed
the contract his father’s name to the same. aWithinby signing

thereafterward, B. R. defendant tofew Dow to theapplieddays
him toadvance enable him to manufacture the brick calledmoney

contract,for the which he did from to time with the un-timeby
and between him and his father thatderstanding agreement pay-

ment for the brick should be made to the defendant McDonaldby
Phelan,& and that he should so receivedcredit the uponmoney

account,his with his father for advanced. Inmoney pursuance
father,thisof the defendant advanced to his inagreement, goods,

$1,982.501876,18,and bills to (in-money, paid, prior September
18, 1876,two $75),horses valued at and aftercluding September

1876,1,$176.89.to the amount of 6 the defend-andApril May
each,received $200ant from McDonald & Phelan two checks for

father,which he endorsed over to his neither norcrediting charg-
him with the same. The amount McDonald & Phelaning paid by

2, inclusive,1876, $3,498.72,to the todefendant was ofSeptember
$2,481.02which sum was for brick the defendant ofbought by

manufacturers,other and sent to McDonald & Phelan because his
father was unable to furnish brick as fast as McDonald & Phelan

them, $1,017.70called for a balance of McDonaldleaving paid by
1876,18,& Phelan to the defendant to for brickprior September

1876,B.manufactured R. In or R.Dow. B. Dowby July August,
horses,no further use for the sent them to the defendant tohaving

of,be the to be ofindisposed proceeds applied payment money
which the defendant had advanced for him. The horses were put

18,1876,in the hands of an auctioneer and sold toprior September
$40.20,theand net to were to the defend-proceeds, amounting paid

October,ant the auctioneer in himand credited to his fatherby by
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23,under date of October 1876. At an interview with McDonald
1876,& Phelan in B. 11.Dow notified them to to theAugust, pay

future, done,defendant in the as had before for the brick hethey
them;had sent or should thereafter send to and the advancedmoney

the defendant to his father after that date was onadvanced thatby
and itas had been before. McDonaldunderstanding agreement

& Phelan had before that time understood that the be-proceeds
defendant,to the and for that reason had madelonged payments

to him instead of to B. R. Dow. The sent with the brickway-bills
defendant,were in the name of the and made B. R. Dow.byso

The made McDonald & Phelan afteronly payment by September
2, 1876, $1,100was the sum of to the defendant about No-paid

1876,'and20,vember that sum was the sum received himbyonly
on account of brick 2,manufactured his father afterby September
1876, $40.20the sum of received from the sale of theexcept

26, 1876,horses. the of B. R. Dow wasSeptember property
creditors,attached one of his and others a later.by fewby days

The defendant father,had a over hiswith andthereupon looking
thatlearned he could not his debts in full. to that timepay Up

solvent,he had his father was he did notsupposed although regard
his credit as reserved,The is whether thequestionlarge. upon

facts $1,100the can recover the sum offoregoing receivedplaintiff
the Phelan,defendant from McDonald & $40.20and the sum ofby

received the defendant from the sale of the horses.by

Barnard,Barnard for the plaintiff.tf

Clark, Cross,H. S. and forMugridge, the defendant.

Clark, J. the brick,contract for the sale of theAlthough for
a of the of which this action isportion proceeds brought, purports
to have been made between &McDonald Phelan and B. R. Dow

father,the defendant as of his it is evident theby agent factsupon
found the referee that the defendant was the real theby toparty
contract, and that all the so understood itparties when the written
contract was executed. B. R. Dow had to do with thenothing

was not executed,when the contractnegotiations, waspresent and
it was then understood and that allagreed were to bepayments
made to the defendant. Pie never saw McDonald & Phelan until

1876, more than six months after theAugust, written contract was
made, and at that time he told them to continue to the defend-pay
ant as had done for the brick he had sent or shouldthey previously
thereafter send them. The sent with the brick were inway-bills

defendant,the name of the wereand so made B. R. Dow. Theby
defendant assumed contract,the of the and when hisperformance
father was to furnishunable the brick as fast as called for theby
contract, he them from other manufactur-supplied by purchasing
ers, not of hisas father but on his own account.agent theseUpon
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itfacts would seem that the Phelan,due from McDonald &money
contract,brickfor delivered under the to the defendantbelonged

not to B.and It. Dow. In this action it is for the de­competent
transaction,fendant to showthe true character of the notwithstand­

the Goodwin,written contract. 425, 446,Furbush v. 25 N.ing H.
452.

But the transaction as a sale of the brickregarding B. R.by
Dow, the facts show a valid of his claim Mc­assignment against
Donald & Phelan to the defendant. An of a chose inassignment
action be 269;v. N. H.may by parol. 27Thompson Emery,

Mills, 292;Brewer Gillen,v. Franklin 42 N. H. Jordan v. 44
N. H. 424. After notice to McDonald & Phelan in 1876,August,

brick,to the defendant for the neitherpay B. R. Dow nor his
creditors could have defeated the defendant’s claim to funds,the
however it have been to such Little,notice. Sanborn v.may prior

539;3 N. H. Coleman,v. 12Giddings N. H. 153. There is no
evidence of fraud in this case. The facts show a validreported

made in faithassignment, and not in ofgood bank­contemplation
consideration,for a sufficientruptcy, and more than four months

before in wereproceedings commenced B. R.bankruptcy against
Dow, and therefore it is valid the theagainst plaintiff. Upon
same thegrounds is entitled $40.20to retain thedefendant received
from the sale of the 'horses.

theJudgmentfor defendant.

Smith,Allen and JJ., did not sit: the concurred.others

HILLSBOROUGH.

Peterborough R. v.R. Co. &Nashua L. R. R. Co.

A corporation is toestopped deny its liability under contract,a on the
ground that its were notofficers technically authorized to it,make or
that its own in theproceedings premises were irregular, when the con-
tract was within the of itsscope powers, was entered into by proper
officers, and has been recognized by corporate acts.

134,8, St.,c.Section Gen. aprohibiting corporation from or dis-selling
capitalof its stock at less thanposing auction,par, atexcept for non-

assessments,of doespayment not apply to the holder of stock which
the hascorporation orpledged mortgaged.

broken,Covenant for ofrent the railroad forplaintiffs’ six
months 1, 1879. Writ 5,datedending April 1879.April Facts

Lix. 26VOL.


