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v.Howe Wadsworth.

and his knowl-severed sold withoutto timbermortgageeof arightThe
istheby mortgageor, para-mortgaged premisesor fromconsentedge
and lieno of thehaving mortgage,of the vendee noticemount to that

its value of the vendee in trover.recovermay
underis not fromestopped claiming mortgaged propertyA mortgagee

attached the same if atproperty,reason ofby havinghis mortgage,
he had no that the was in-propertythe time of the attachment notice

within the mortgage.cluded

Plea, issue,Trover, a brieffor lumber. the with state-general
Pattee,of &of as the and servant Flandersment justification agent

found a referee. Williamsto be the owners. Facts byclaiming
he hadto the the lumber which sev-and deliveredsold plaintiff

land,his of Flanders & Pattee had a recordedfrom whichered
elsewhere,feet he obtainedabout 300 whichmortgage, excepting

othermixed with the lumber.which wasbut indistinguishably
the without thelumber was cut and sold toThe plaintiff knowledge

had notice that theof the The noor consent mortgagees. plaintiff
from land. The thewas taken givenlumber mortgaged money by

to thefor the lumber was Williamsby mortgagees,paidplaintiff
thanit some other debt that secured thewho applied upon by

mortgage.
& Pattee attached the lumber on a writ Will-Flanders against

defendant, sheriff. After theiams the a demandby deputy by
lumber, lumber,for the whole and refusal to surrender theplaintiff

defendant, note,the andthe and as thehaving mortgage acting
servant, seized and sold the lumber on themortgagee’s mortgage.

raised is the to recover.The question plaintiff’s right

Bartlett, forMorrison the plaintiff.ft

is,in this Has the the toOne case recoverquestion plaintiff right
his, and to which the defendant neverfor property indisputably

;of a was mixed with otherhad a shadow claim which ofproperty
fault,the same kind and without the orexactly quality, neglect,

known, measured,of theeven andknowledge plaintiff; property
and which the referee itsreports upon,specifically givingproved,

Hill,v. 36 N.exact amount and value? Gilman Sanborn H.&; Bowman,563;Holt, H. Moore N.323­ Robinson v. 39 N. v. 47 H.
494; 468; 364, 365; 40;1 s. Kent Com. Bailm.Eq., StoryStory

Jr., 432;White, 2v. 15 Hart v. Ten JohnsEyck,Lupton Vesey,
298; 53,108; 21v. Pick. TortsCh. 54.Ryder Hathaway, Cooley

the and what the nature of1. What are therights,respective
interests, of the and inmortgageorrespective mortgagee mortgaged

estate,interest real or is itreal estate ? Is the a meremortgagee’s
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?chattel interest If the vests in the the wholemortgage mortgagee
estate, what interest can the have in thelegal mortgageor premi­

?ses What the courts ? In this state a in fee vestssay mortgage
Cram,in the the whole estate. Brown v. 1 N. H.mortgagee legal

169; Minot,v. 4 N. H. 251. Other decisions mostM’Murphy
declaration,these that limitand itsnearly sustaining qualify appli­

contra,cation to the Per the interest of themortgageor. mortga­
estate,is not chattel,in fact real but a a meregee personal

420;Mendum,for the debt. Southerin v. 5 N. H. Glasssecurity ­
Ellison, 69; 55;Moore,v. 9 N. H. Smith v. 11 H. Ellison v.N.

293;Daniels, 284; Gilmanton,11 N. H. Parish v. 11 N. H. Rig­­
;v. Worster,13 N. H. 247­ Great Falls v. 15ney Lovejoy, Company

434,412, 444; Sullivan,N. H. Gilsum v. 36 N. H. 368. Before
an under the or itan assertion of in some otherentry mortgage,
mode, land,the is as the of the not­ownermortgageor regarded

the See cases above cited. Thewithstanding mortgage. mortgagee
land,until that time has no interest in the which can be taken by

Bicknell, 559; Burnham,his creditors. Sissons v. 6 N. H. v.Kelly
20,9 N. H. cases before cited. of real estateA conveyance—and

can be made deed in etc. Butonly by writing, duly acknowledged,
it is settled in this state a ofthat mere the debtparol assignment
secured all the interest in theconveys mortgagee’s mortgaged

247;v. 13 N. H. Lane v. 18premises. Rigney Lovejoy, Sleeper,
209; 484; Kimball,N. H. Gibbs,v. 24 N. H.Whittemore v.Wilson

300; Williams,27 N. H. 40,Blake v. 36 N. H. 42. And the
deed, before a transfer of themortgagee’s entry, unaccompanied by

debt, Morse,will tono interest the Bell v. 6 N.convey grantee.
206; 55;Smith, Eaton,H. Smith v. 15 N. H. v. 15 N. H.Weeks

148; ; Roles,Dearborn v. N. 2018 H. 153­ Hobson v. N. H.Taylor,
41; 455;Goodwin, 425, 450,v.Furbush 25 N. H. v.Lamprey

Webster,Nudd, 299;29 N. H. v. N.Currier 45 H. 234.
The widow is not entitled to dower in the mort­mortgagee’s

Before he cannot the title deedgaged premises. entry pass by
alone, so neither can he devise it. His interest not to thegoes

direct, estate,heirs but to or histhe executor administrator of who
has the bare of action to a writ of in his ownright bring entry

733, 743;734, Carter,name. Powell Ballard v. 5Mortgages
112; 18; McFarland,Pick. ScottSmith v. 16 Mass. v. 13Dyer,
309; 534; 71;Daniels,Mass. 211 Johns v. N. H.Bickford

Mendum, 430,Southerin v. 5 N. H. 431. He does set­not again
369,tlement N.36 H. 370.thereby.

If, then, the has no interest in themortgagee mortgaged prop-
terms;which he can deed or devise in if he has noerty general
therein;attachable interest and no dowerable and if theestate

thesehas all and a settlement reason ofmortgageor more, gains by—
thereto;such and the incident is to the rentsentitledownership

and cannot his interest asis to be treatedprofits; pass by parol;
the owner for the of notice in the out ofpurpose highways,laying
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extentto the same effect and pre­otherand for every purpose,
ask, iswebe if there were noas ho would mortgage, then,cisely —

therein? —and ifof the estatenot to be deemed the ownerhe legal
therenderednot, Nine tenths of the decisionsnot? duringwhy

cited; also,,N.that effect. H. casesare to Seelast fifty years
28; v. Athens 3536 United States Armory,Jackson v. Cal.Lodge,

288;344; Shiverick, Eich­3 Nev. Clawson v.v.Ga. Whitmore
Wheeler,130; 61baum, 2 Trus. Union v.Grant’s Cases Collegeof

296; Warschauer, 2188; Shannon, 19 Md. Dutton v.N. Y. Timms v.
Root, 685;609; Wetzlar, 247; 239 Drake v. Col.Cal. Mack v. Cal.

621;; 45v. 3 Har. 280­ Burnside v. Ga.Cooch Terry,Gerry, (Del.)
384;632; Willetts,Bennett, 2Chick v. Kans.Vallette v. 69 Ill.

168; 12Rousseau, v.Duclaud v. La. Ann. Caruthers2 Humphrey,
247;; Arnold, Corriston,v.22Mich. v. Mich. Adams270­ Gorham

456; 254,- other N.v. 16Minn. Stanard Johns.Eldridge,7 —and
aY. Jones on “Incases. KentuckyMortgages says, mortgage

See, also, Holt,v.title to the Wooleythe legal mortgagee.”passes
Bush., 22, faststates are14 decided 1879. Other placingMay

it can be heldon the side of and Howthemselves justice equity.
state, understand.in this at this late we cannototherwise day,

to a wherethe plane,mortgagee’s rights belong higherPerhaps
not, contrariwise.the laws and the winds blowof earth prevail

settled, foris, believe, until after breachII. It we well that entry
andis to the rentsof condition the not entitled profits,mortgagee

the the nothe same are of Havingbut mortgageor.property
rents,to or if the hasthe mortgageeright profits, growing crops,

cut, such cut­account of timber it must be becauseonany rights
Calmont,v. M’­is waste and a to the Givensting damage security.

460; Harder, 414; Hickman v.4 Watts Harder v. 26 Barb.(Pa.)
227;Brownson,Irvine, 121; Johns.3 Dana Jackson v. 7(Ky.)

Eastman, 293;65; 11v. 2 v. Vt.Smith Des. KeelerPoyas, (S. C.)
521; Smith,Cotheal, v. 52 Me.Morehouse v. 22 N. J. Drown(L.)

141; Irvine, 13 438. He have an actionv. Pa. St.McCullough may
trover, and in some caseson the case in the nature of waste or of

will also liethe and such actiontrespass, against mortgageor;
for timber cut on thethose under theagainst claiming mortgageor

v.after a decree of foreclosure. Brain­Hagarmortgaged premises
erd, 294; 347;Pelt,44 v. 3 Barb.Vt. Southworth Van Hampton

110;Ves., Jr., 105; McGraw, 4 Comst.v. 8 Van Pelt v.Hodges,
Clark, Banks,205; 2v. Conn.Peterson v. 15 Johns. Wakeman

Pike,445; 387; Robinson, 10Stowell v. 2 v. Cush.Greenl. Page
99; Paul,v. 22 205.Vt.Langdon

“The finds no what-III. case that the hadplaintiff knowledge
constructive,ever, ex-actual or of of saidthe existence mortgage,

timesuch as arises from thereof at the hethe record pur-cept
lumber,” tochased and for the which is sajdngpaid equivalent

toforthat he had no notice of the existence of the mortgage;
tothe is noticeclaim that record of in Sullivan countymortgages
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of lumber in Manchester is absurd.purchaser It can be noa. more
so to claim that the record of in some backmortgages incounty

or is notice to aMichigan ofKentucky purchaser lumber brought
from those for sale in Newplaces Let itHampshire. once be made

here,known that such is the law and cheats and willsharpers
forthwith understand that a new field for the ofoperation knavery
has been The rule as to constructiveopened. notice is succinctly

court Alexander,stated the in Parkist v.by 324,1 Johns. Ch. to
be, The of a deed orregistration as construct­mortgage operates—“

allive notice ofupon subsequent estate,purchasers orany legal
in the same findWe noequitable, property.” decisions which ex­

tend this rule in terms. Is the wood,of lumber orpurchaser which
miles,has been removed a hundred estate,the of anpurchaser legal

in theor from which itequitable, premises has been severed and
?removed If there is an intangible chordthough sympatheticsot

two,the such as is found nowhere elsebinding and in connection
kindwith no other of But it is statedproperty. that ifgenerally

exist such as shouldfacts a onput he is boundparty to in­inquiry,
heand if to do it he will beneglectsquire, charged constructively

notice of what hewith have learned onmight examination. 1 Johns.
299; 46;4 Swett,Ch. Johns. Ch. Warren v. 31 N. H. 332.267—

Barnard Leach whom was W. W for(with theFlandersJ,
defendant.

It is a well establishedI. of law in state,this that a mort­principle
is to be as theregarded estate for thegagee having legal purpose

of all lawful of his interest. Cram,Brown v. 1 N.protection H.
169; Minot, 255;v. 4 N. Mendum,H. Sutherin v.M’Murphy 5 N.

420; Moore, Daniels,55;H. Smith v. 11 N. H. Ellison v. 11 N. H.
274; Gilmanton, 298; Gibbs,Parish v. 11 N. H. Whittemore v. 24
N. H. 484­ wood and. timber should be held to beStanding included

estate,in the as real at least until the has act­mortgage mortgagee
ual notice of its removal and a reasonable to reclaim it.opportunity
The law more than this to the ownergives complete ofrights

stolen, or left in the hands of third andproperty sold with­persons
out or to bailees of whichauthority, personal property upon they

lien,have a when taken from them without their knowledge.
v. Dartmouth 5 N. H.Partridge 288. The inCollege, purchaser

cases like this can almost invariably escape difficulty by examining
more,the record. The cannot do he actualmortgagee except keep

Moore,The case of Smith v. citedpossession. theby plaintiff,
does not to decide when the of third canattempt rights persons
intervene the This is the hereagainst mortgagee. very question
raised. cannotWe intervene until the hassay they mortgagee
notice of the removal of the lumber and totime retake it.

II. The have lost no first themortgagees rights by attaching
lumber on a writ Williams.against
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knew, whenthe defendantthatno evidencethere isBecause1.
in the mort-includedsame lumberit, it thethat washe attached

inelementis adefendantthe necessaryThis knowledge bygage.
theof titlea waiver mortgagees.to establish byorder

no have vestedbecauseor rightsis no estoppel2. There waiver
of the attachment.inthe consequenceinintervened plaintiffor

made, andwas theifto the anyofsale Williams plaintiff,The
to the attachment.vestedif had previousrights, any,plaintiff’s
had the inthe defendantwhether mortgageis immaterial3. It

as themade, so mortgageesthe demand was longwhenhis hands
as soon as couldit their theyto hold mortgageclaimed upon

the of thewas servantThe defendantthe property.identify
held the title thatthe fact that legalwas theymortgagees. It

the same if thehave hadwould rightthethem right. Theygave
differslost, This case fromit on record.beenhad beingmortgage

in another ThisMoore, the respect.citedv. by plaintiff,Smith
debt, and wastheto securewas mortgage simplyaction brought

that,it. In thethe sameof security uponmeans applyinganother
debt.anotherwasaction brought upon

brief, no claim to the 300 feetin makeshisIII. The plaintiff,
he is not entitled tothe whole. It is evidenthe claimsasexcept

reasons, demand was for the wholeit, because, other theamong
mixed himand it was so thathis byinstead of property;specified

itthe demand had beencould not withthe defendant prop-comply
action, lie for this mustif will bemade. The part,anyerly

assumpsit.

has no toAllen, in removeJ. rightA possessionmortgageor
estate, and for their removal thefrom thefixtures mortgaged

v.clausum Eva­(Pettengillmaintain quaremortgagee trespassmay
of the if thens, or theN. H. assignee mortgageor,5 54), against

And,Goodwin,2 Greenl. 173. inhim. v.removal is Smithby
of the heof the interest hasfor the mortgagee,general, protection

theestate, other isthe for purposes mortgagemanylegal though
interest.a chattel Sutherinmere for the debt anda onlysecurity

Ellison,429; 69;N.Mendum, 420, Glass v. 9 H.N. H.v. 5
61, 63; Manchester,v.Moore, 55,N. Morrisonv. 11 H. 58Smith

538, interest in the estate forthe theN. H. 561. Having legal
entitled to theof his and being fullprotecting security,purpose
fullestate for the ofbenefit of the entire hispaymentmortgaged

debt, of theand.recoverthe follow mort­partanymortgagee may
consent,his whenever andwithoutremoved ingaged property,

it,found, either orwhosesoever hands it be retakingbymay by
55,Moore, 11 N. 61,v. H.action of trover for Smithdamages.

181;63; Stewart, v. 113Cole v. 11 Cush. Mass.Byrom Chapin,
360;308; Shea, v. 35Griffiths,v. 103 Mass. Barb.Gooding Laflin

58; 42;Woodward, Walton,Hitchman v.Hoskin v. 45 Pa. St. 4
Mee. & W. 409.

L1X. 27VOL.
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Tbe his no more title to theacquiredplaintiff, by purchase,
rule,than the had. The commerciallumber whichmortgageor

in the of anhands innocentpaperprotects negotiable purchaser,
title,notice of of does not extend to thewithout sale ofinfinity

; and the his nochattels title to theacquiredplaintiff, by purchase,
lumber, if it and thewas removed sold without or con­knowledge

lumber,sent of the The three hundred feet of notmortgagees.
included in the was so with themortgage, mingled mortgaged

it, and,lumber as to be from until outindistinguishable pointed
owner,claimed be taken andand the held the mort­by might by

311;Hill, Holt,v.Gilman v. 36 N. H. Robinson 39 N. H.gagees.
557; Jones,v. 42 N. 32. aH. demand was madeTaylor Though

lumber, it fromfor the whole does not the case that theappear
out, identified, or claimedwas themortgaged part pointed by plain­

tiff before suit.
defendant,The attachment the onof the lumber a writ inby

of him fromfavor the did not the de-estopmortgagees, setting up
fence of a and under the him assale the mort-taking mortgage by

made withunless the attachment was notice to theagent,gagees’
of their under the thatmortgagees rights mortgage. mayHowever

been,have if of their title at thehad time of thethey knowledge
attachment, set acould not afterwards claim under thethey up

If the which came from thereceived salemortgage. they money
lumber,of the of its source and ofwith a theirknowledge rights

under the could not afterwards a consent tomortgage, they deny
sale,the the not on thewas debt.though appliedmoney mortgage

Whether the or the defendant as their hadmortgagees, agent,
notice at the time of that the lumberthe attachment came from
the or whether knew that themortgaged premises, they money

Williams,them the was a of thepaid by mortgageor, part pur-
lumber,ofchase the does not the case. The re-price appear by

be recommitted to the an toport may give plaintiff opportunity
that the or notice inshow had eitherknowledge par-mortgagees

the there must beticular. On facts now fox*appearing, judgment
the defendant.

Case discharged.
Stanley, J., did not sit: concurred.the others

& a. v.Parker Nashua.

a town foragainstIt is not a defenceto an action to landdamages from
thewater by negligent managementan overflowof occasioned of an

that tbe water was frompreventedhighway, fromadjacent escaping
as it would reason ofbytbe land as otherwise anquickly embankment

land for a walk.by tbe owner of tbemade


