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actually determined, butas to every other matter which the parties
were bound to litigate and bring to a decision, as an incident to or
essentially connected with the subject-matter of litigation, and
every matter coming within the legitimate purview of the original
action, both in respect to matters of claim and defence. Kreem.
Judg., s.249; Story Eq. PL, ss. 790, T91; Story Lq. Juris., s.
547; Clemens v. Olemens, 87 N. Y. 59, T4; Malloney v. Horan, 49
N. Y. 111, 116 ; Cromwell v. County of Sae, 94 U. S. 851 Case v.
Beauwregard, 101 U. 8. 688; King v. Chase, 15 N. H. 9, 15.

But, apart from the general doctrine applicable to this case, we
are of opmion that this claim should have been presented on the
motion for a rebearing, or during the year and a half that the motion
was pending. The decree ordered, when the motion for a rehear-
ing was disposed of, was intended to be and was final in every re-
spect; and as this claim was not presented before that motion was
decided, it must now be regarded as waived, and

The bill must be dismissed.

CLARXK, J., did not sit: the others concurred.

Boxxwy ». SMITH.

A defendant in replevin cannot lawfully, while the action is pending, re-
take the replevied property from the plaintiff on another writ of
replevin against him.

RepPLEVIN, for a horse. The defendant pleaded title and the
right of possession. The plaintiff veplied title, and denied the de-
fendant’s right and title. The rcferee found that, prior to any
action, the plaintiff was the lawful owner of the horse, and right-
fully in possession. The defendant replevied it, and, while his
action was pending, the plaintiff brought this suit. The court
ordered judgment for the defendant, and the plaintiff excepted.

Hordy, for the plaintiff.
Wellington (with whom were Lane & Dole), for the defendant.

ATLLEN, J.  On a plea of title in replevin, with a replication of
title in the plaintiff, the plaintiff must show a right to immediate
and exclusive possession. Wheeler v. Train, 8 Pick. 255 ; Collins
v. Bivans, 15 Pick. 63. Since the amendment of the statutes upon
replevin in 1873 (Laws of 1878, ¢. 23, s. 1), the action of replevin
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may be maintained for the unlawful detention as well as the un-
lawful taking of property. But this amendment did not enlarge
the action, so as to include the case of goods seized on a valid exe-
cution. Kittredge v. Holt,,556 N. H. 621. Nor does it appear that
the law was so changed as to affect the case of goods once taken in
replevin. Goods once taken by a sheriff on a writ of replevin,
cannot be taken from him by another writ of replevin. Sanbdorn
v. Leaviti, 48 N. H. 478. When the property replevied has been
delivered to the plaintiff, it may be again replevied at the suit of
another claimant. Bell v. Bartlett, 7 N. H. 178, 190; Iisley .
Stubbs, 5 Mass. 280. But it is nowhere claimed in these cases, or
in any other, that the defendant in replevin could at once turn
around and replevy the goods from the plaintiff in another action
of replevin.

An insuperable objection to the plaintiff’s right to maintain this
action is the pendency of another action between the same parties
involving the same issue. The defendant claimed the horse, and
replevied it. The plaintiff claimed the same horse, and immedi-
ately replevied it back into his own possession. The title to the
property, or the right of possession, was the only question in dis-
pute, and it was the same question in both cases. Being impleaded
in the first case, the plaintiff could try his right there, but could
not duplicate or multiply the same proceeding for vexatious or
other purposes. If this action could be maintained, no reason ex-
ists why the defendant might not again have replevied the horse,
and the plaintiff in turn, also, on his part, and so on, ad nfinitum.
Reason, authority, and public policy forbid such a proceeding, and
require that litigation, once commenced, shall proceed to its end
without delay or vexation. The property-having been once re-
plevied by the defendant in his action againstthe plaintiff, pending
that action this plaintiff could not lawfully dispossess the defend-
ant, who had a right as against the plaintiff to retain the property
until the controversy in that suit was settled.

Eaxception overruled.

CLARK, J., did not sit: the others concurred.

TowNE ». RICH.

The storage of a wagon by the vendee of the same, six days afer the
sale, in the barn of the vendor over night for convenience and security,
held, under the circumstances of the case, not to be conclusive evidence
of a secret and fraudulent trust in the sale.




