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theA for removal of apetition canse to the atfederal court filed the
term,fifth the pleadings being complete at term,the issecond not

filed at the term when the cause can first be tried.

Petition, for the removal of a cause to the circuit court of the
United. States. The action was term,entered at the October

1878,term,the October1877. a nonsuit was ordered on the.At
that the form of action wasground At the June lawwrong.

term, 1879, the sustained,wasplaintiff’s exception and he had
to amendleave the form ofby action.changing At the October

term, 1879, his amendment allowed,was filed and and the defend-
ants filed their removal,forthereupon denied,petition which was
and they excepted.

and BatchelderGushing Faulkner, for the defendants.f

Bole,Lane and¿f1 ¿f* for(of theDavenport Fddy Vermont),
plaintiff.

Smith, J. The term at which a cause can first be tried is the
term at which the cause is first triable on its merits. v.Huddy
Havens, 432;3 W. N. C. Am. 1879,Law 312. ItReg., May, p.
is the first term at which the case is at issue for trial and might
be ordered to be tried. New York Warehouse Co. v.Security&
Loomis, 122 Mass. 431. It is the term when the cause is ready

trial,for the court andalthough not be toparties may ready try
it. v. Brunswick, 270;Gurnee 1City ForrestHughes Home v.of
Keeler, 9 432. The fact that there isReporter other business en­
titled to on the docket notprecedence does obviate the necessity
of the for removal at the firstfiling petition term when the case
could otherwise be Co.,tried. Preston v. 76;Insurance 58 N. H.

Loomis,Co.v.Warehouse Havens,v.supra; Huddy Mur­supra;
Holden,v. 10 162. Norray does theReporter time when a cause

first be tried the ofmay counsel independ upon diligence complet­
the Golden,Fulton v. 8ing pleadings. 517. TheReporter object

of the statute of was to1875 the of removalabridge right by fixing
a definite time within which it be exercised.might Preston v.

Co.,Insurance supra.
our course of a cause isBy triedprocedure theupon general

issue unless a is filed withinspecial plea from the com-ninety days
mencement of the term when the action is entered. Unless so
filed, are not receivedspecial pleas leave of the courtexcept upon
and of costs occasioned thepayment 9fchRule of Court.by delay.
No was filed in this case. thespecial plea law andBy practice

state,of this therefore, this case could have been tried at the
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and thethenwereterm, complete, par-The1878. pleadingsApril
trialNo actual wasdeclaration.theat issue originalties upon

denied,was andfor leave to amendmotionhad, thefor plaintiff’s
trial,actual the samehad toIf the gonea nonsuit ordered. parties

showed adeclarationThehave followed. originalresult must
notaction, The trouble wasthe denied.whichcause of pleagood

the motion tofact disclosedbut in the uponthein pleadings,
insurance, the reliedamend, whichthe of plaintiffthat uponpolicy

defendants, notthe wouldwith supportof the contractas evidence
be theissueThat a different may presented byhis declaration.

the case wouldfact thatnot alterdoes theamended pleadings
stood at the Octoberasthehave been tried theyupon pleadings

filed,notterm, for removal wasThe seasonably1878. petition
denied.reason wasand for that properly

overruled.Exceptions

Clark, J., sit: the others concurred.did not

Bacon v. Goodnow.

one an interest toby havingof a debt willmortgage protectPayment
of the wheneverassignment mortgage justiceas an it.operate requires

Entry. Oliver Bacon died seized theWrit of of demanded
25, 25,1835, 1829,March a will executed JuneLeavingpremises,

1835,on the first ofwas andwhich duly proved April,Tuesday
Bacon, a son of the testator named as executor andJacob residuary

will, was The secondin the executor. clause ofappointedlegatee
son,the will is as “1 and devise tofollows: give, bequeath, my

Bacon, Bacon,and and BebeccaJacob Baconmy daughters, Mary
of which I die bethe real estate toall divid-may possessed, equally

them,between all debts and funeraled they paying my just charges;
and, heirs,in of ofcase either them shall die without the share such

survivors,one so shall to the survivor or or their heirs.”dying go
will, death,of the thethe date and at the testator’s demandedAt

testator,were to a themadesubject bypremises mortgage April
1824,'17, Bebecca,to his and to secure a note todaughters, Mary

$100.for and $200.a note to Bebecca for These notesMary
and a suitBebecca Jacobremaining unpaid, Mary brought against

1844,October,to foreclose the in recoveredand a condi-mortgage,
$668, costs, 31,for and on Decembertional andjudgment damages

1844, took of the demanded under a writ ofpossession premises
29, 1845,December Bebecca releasedand topossession. Mary

Jacob, deed, ina all their and interest thequitclaimby rights
6, 1846, Jacob,$717.10.in consideration ofmortgage, February


