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Young Kimball.v.

against one who took ita of a chatteltrover, hy mortgageeIn brought
mort-it defence that before theis nopossession,from the plaintiff’s

to send the chat-had orally promisedwas made the mortgageorgage
securitya and forpledgeto be held and sold astel to the defendant
mortgageor,of the defendant to themoney byadvancement madean

thewas aware of the whenmortgageor’s promiseand the plaintiff
ofmade, inhim, paymentand had received from partwasmortgage

debt, the him received from the defendant.moneya ofpart byhis
inaction, assigneeit that thean is no defence mortgageor’sIn such

chattel, it.the but does not claimcan recoverbankruptcy

Plea,Trover, issue. Factsfor six cases of socks. the general
Whittemore,ofdefendant is anfound the court. The agentby
interest,Boston, in andCo., are the defendants& of whoCabot
value ofof record. The thebe as the defendantsare to regarded

them virtue of a title de-Each claims$592.80.socks is party by
them, whose customQuinn, manufactured andfrom one whorived

on com-to be sold themto his to the defendantswas send bygoods
$208,8, 1876, him and hadowed aboutmission. January they

$1,277. Quinn tothat went Bos-his worth about Onof daygoods
$2,100, them histon, him and he to goodswhere paid pledgedthey

ofhands, send them the six cases socksin their and tothen agreed
soon as two casesin his or aswere then immediately,(which mill)

Thethem, could be finished and socksof not then packed, packed.
onin and' sold commis-held the defendantswere to be pledge,by

to be heldsion, in their hands were andQuinn’sas other goods
sold.

$400him of theQuinn, indebted to the plaintiff, paidbeing
•The imme-from the defendants.he obtained plaintiffmoney

to secure the re-Quinn’s to be attachedcaused propertydiately
27, 1876, Quinn theof his debt. mortgagedmainder January

debt,his andthe to secure theother tosocks and plaintiffproperty
5, 1876, the tookplaintiffattachment was Februarydischarged.

it, socks,thethe inof the mill and includingpropertypossession
Quinn the should finishwith thatan plaintiffagreementupon

mill, same, and,in the sell thethe stock and goodsmanufacturing
of the the bal-the debt outfirst proceeds, applyplaintiff’spaying

QuinnQuinn’s and theof other debts.to the plain-ance payment
insolvent; was madeQuinn and thethat was mortgagetiff knew

the afor the of preferenceand giving plaintiffpurposereceived
1,1876, the defendants took the socksMarchother creditors.over

27, 1876, Quinn was ad-Marchfrom possession.the plaintiff’s
2, 1876.and an wasa appointed Maybankrupt, assigneejudged

theand does not claim socks. Whenhas not claimedThe assignee
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he tooktoolc the and when ofthe mortgage, possessionplaintiff
as tohe was thethe transac-inquirymortgaged property, put upon

defendants,Quinn and and hetion of 8 the knewbetweenJanuary
the claimed the socks.that defendants

Wait, thefor plaintiff.

the defendants were to to theThe title acquire,, accordingonly
Quinn,of their contract with was as The title toterms pledgees.

them;to in but were tothe was never vest receivegoods they
to„sell them on commission asthem as and ofpledgees, agents

Quinn. it to be one of the most doctrinesWe suppose elementary
to aof the law that actual is and thatindispensable pledge,delivery

the no claim or title to thewithout it ofpledgee acquires subject
297;Bailm., 2 Kent.the s. Com. 581. Aspledge. Story against

never in theQuinn, the title to the vested defendants. Thegoods
all the latter it was acontract was and gained by rightexecutory,

for its breach. This case is in all substantialof action respects
312, Parker,16 N. H. which C. J.identical with Brown v. Wiggin,

“ a case.” See also v. 5 N.Colby Cressy,pronounced very plain
237; Keith, 22v. N. H. 209. It can make no differ­H. Walcott

and knew thatence that the was theplaintiff put upon inquiry,
had thedefendants claimed the If he known detailsfullygoods.

it would have made of it no more than a con­of the arrangement,
which, for of amounted to notract of want iñoredelivery,pledge,

as thea mere contract. wasthan Especially, plaintiffexecutory
himself,Quinn, a to securea creditor of he had notwithstand­right

thising unperfected pledge.
the toIf the had been an absolute sale of thetransaction goods

defendants, then,submit that even the a creditorwe plaintiff being
forQuinn,of and his the of histaking mortgage purpose securing,

claim, title than the defendants. The casewould have a better
that and uniform line of cases withwould be within long beginning

428,3 N. H. and with v. Jack­Coburn v. Pickering, Cuttingending
son, N. H. 253. attachment would have held the56 An certainly

with actualand should not a mortgage, possession,goods; why
Quinntaken for the same ? was in theofpurpose possession goods

trade, to with themin the of with deal as hisordinary powerway
And some indefinite information inown. notwithstanding regard

defendants, theto the transaction with the while remainedgoods
debtor,of his the had a to securein the possession plaintiff right

did,in the he and he did sohis claim them when heupon way
ofa better title than that the defendants as with­pledgeesacquired

148,N.out The of v. 52 H.Osgood,Putnampossession. principle
inis strongly point.

in have claimed theseThat the assignee bankruptcy might goods
defendants,the we do not Had the afteragainst plaintiff, deny.

them, them over to we do notdelivered thetaking assignee, deny
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title,to a andahave been person havingthat it would delivery
Thisin this action. didof the theyin damagesmitigationgone

Quinn, muchtitle even as lesshave nodo. And againstnot they
in actual Asof the latterthe possession.as mortgageeagainst

thedefendants, there been no title ofthe had bankruptcy,against
submit, Werewas clear andas we unquestionable. theythe plaintiff,

his be-the ofin possession,less plaintiffwrong-doers deprivingany
claim,does not and neverTheof thecause bankruptcy? assignee

andclaimed, between the the de-this plaintiffhas property. A?
fendants, if there were nostandsthe case bankruptcy.precisely as

under,actnot, the of thein property,did plaintiffdeprivingThey
law;of, and haveinterest thein the bankrupt theyor in wayany

claim,claimed, it in suchnow to hold view.and do not anynever
is,was, their in directand positionwhole course presentTheir

law, for the ofandto the purpose defeatingbankrupt.opposition
How, then, can invoke itsthis theyits upon property.operations

? law noThe having pur-for their bankruptprotectionprovisions
these will leave thembetweento serve parties,interposingbypose

under the law ofand liabilities generalto their respective rights
that the chief-is within supposedland. This case bythe directly

151,N. H. and should bev. 57in Towle gov-Davenport,justice
Until the electsthere assigneethe suggested.erned by principle

his title can set it in hisno tothe upto claim strangerproperty,
name.

5128,acts. 35 of the Rev.that bankruptIf is claimed (s.by
this is made void. But that sec-assuch aU. S.) mortgageSt.

statutes, intion, must receive an consonanceinterpretationlike all
act, is, isthe which and to se-of only,thewith general purposes

of insolvent debtorsof thea fair distribution amongcure property
is the de-a construction as claimedSuch bytheir creditors.all

the and generalwould be beyond purview pur-fendants entirely
of this section itselfBut thelaw.of the languagebankruptposes

is,no such intent. Itit containsthat legislativeshows plainly
** *“ insolvent, rvith a view toThat if beingany person,

* * * makes any payment, pledge, assign-agive preference, ** *of of hisment, transfer, or property,any partconveyance
transfer,such pledge, assignment,the receiving payment,person

such iscause to believereasonable personor havingconveyance,
“attachment,” etc., is made in fraud ofinsolvent, suchand that
void,act, thethe same shall be andof this assigneethe provisions
it,”the value of etc. It isor plaintherecover property,may

suchit never intended to renderthat was anythisfrom language
void, of the act.the bankruptas operationtransfer againstexcept

election of the invoid at thewas doubtless assigneeThis mortgage
is likethe rest of the world itas anybut againstbankruptcy;

inis like otherand the mortgageeplaintiff anyother mortgage,
Brown, Miller,414;Minn. Frenzel v.v. 18Hathawaypossession.

James,Mr. in his1; 840.(10th ed.)Ind. Bankruptcy37 Bump
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157,book on andBankruptcy, says, payments assignments—“Such
void law,”are in to under thereferenceonly proceedings bankrupt

and cites in of the Seaman v. 3support proposition, Stoughton,
344, Sheldon,Barb. Ch. and v. 6 Hill 9. In Hanson v.Dodge

Herrick, 323,100 Mass. the defence was that the hadproperty
been delivered the defendant to the and the courtby assignee;
went no further than to hold thisthat be shown inmight mitiga­
tion of the stated that did not intenddamages, though they they
to decide the evidence to that extent. In Blan­competent only

124,chard v. Mass. the court125 makeMcKey, avery plainly
distinction between a sale fraudulent as creditorsagainst generally,”“and ;fraudulent as an in andagainstonly assignee bankruptcy

is,the case in its whole an in favor of ouraspect, clearly authority
view of the law.

Albin,Norris for the defendants.¿-

The Quinndefendants ahave title as and thegood against plain­
tiff. Flanders, 284; Warren,Tibbetts v. 18 N. H. Brown v. 43

;N. R., 38;H. 430­ Barber, P.,v. 2 C.,L. C. S. R.,L.Meyerstein
L., 317, 336;4 H. Reeves N.v. 5 C. 54.Bing.Capper,

If the defendants have not a title as thegood against plaintiff,
the is void underplaintiff’s the law. Hansonmortgage bankrupt

Herrick,v. 323;100 Mass. v.Blanchard 125 Mass. 124.McKey,
Quinn’s hereafter;claim the andassignee hismay goods delay
cannot Whiston,the a title.give Hall v. 5 Allen 126.plaintiff

Hoe, record,C. J. On this the does not arise whetherquestion
the defendants have a of inremedy specific performance equity.
1 721, 746,ss. There noStory Eq., 788-790. was actual or714—
constructive of the to the defendants. A mere con-delivery goods
tract to even and evenpledge thespecific goods, although money
is advanced contract,the faith of theactually is not sufficientupon
to thecarry Barber,in thelegal v.property goods. Meyerstein L.
R., P., 38,2 C. 51.

The ofplaintiff’s the whichknowledge didexecutory agreement,
not transfer the title lien,nor create a would notlegal makelegal
the defendants’ Quinnof action thatright against upon agreement

to thesuperior in thisplaintiff’s suit at law. Themortgage plain-
tiff’s that the defendants were notknowledge would notpledgees
make them Nor does the $400fact that thepledgees. thepaid

Quinnplaintiff had Quinnbeen obtainedby from the defend-by
ants hisupon to them a lien thepromise give affectupon goods,
the title of thelegal iswhich the ofgoods, insubject controversy
this suit.

The Quinn are not abankruptcy proceedings against defence.
His is not bound toassignee recover all to which he isproperty

entitled.legally 20,v. 98 U. 31.Glenny Langdon, S. And upon
VOL. lix. 30
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this theabandonment of lawthe assignee’s property, bankrupt
not it to him is to and holddoes who strong captureenoughgive

Moore, ante,Laneit. v. 80.
theJudgment plaintiff.for

Stanley, J., did not thesit: others concurred.

Hayes.v.State

hishusband, byon a farm owned wife and held bycarryingWhether a
thereon,use, dwelling-housewith her theher to own occupjdngher

thethe ofhaving general managementandannually,thetaking crops
fact,wife,his a of and ontenant, servant,or of is questionispremises,

burden ofis of law thechangingthat there no presumptionquestion
proof.

Indictment, The defend-for the of Mr. Angelí.manslaughter
him in self-defence.that he killedkilled and claimedant Angelí,

title of thefacts: —Thetended to show theThe evidence following
occurred, the connectedandin the homicide premiseshouse which

heldtherewith, the deceased. SheMrs. the wife ofinwas Angelí,
use, from control orfree theto her sole andthe separateproperty

his wife lived thereThe deceased andinterference of her husband.
farm, the house.carried on the and occupiedHe theytogether.

man-control andand had thetook theHe generalcrops annually,
the live stock.the She owned Shortlyof premises.agement

toto oxen to Bradfordhe take her gobefore the homicide wished
forcider, him them thatrefused to let havefor but she purpose,

oxen,did not take thethe cellar. Heto let the cider inor him put
homicide, the wentthe defendantthe the ofor cider. On dayget

her from violencehouse, her to appre-the atto request, protect
tothe defendantMr. orderedher husband.hended from Angelí

house,the but he remained.leave
of house andthe title thethe that ifThe court instructed jury

her wasin and if husband livingwas Mrs.other Angelí,’property
same,the takingher head of the andas the occupyingwith family,

farm, bewouldon the thethe and presumptioncrops, carrying
wife, hernot asandhe as the tenant ofthat was hisoccupying

the evi-from allservant; it the toor but was for jury say,agent
servant,tenant, or anddence, as agentwhether he was occupying

Yer-defendanthis these instructions the excepted.of wife. To
dict, guilty.

defendant.and for theWadleigh,Wait


