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estate, with-itfairly settlingin a decedent’sthe interestedAll persons
administration, their settlement.byare houndout

the .suitEquity. become of since washas ageIn The plaintiff
or next friend.hernot guradianand it was bybroughtbrought;

widow,is the ofand the defendantis theThe daughter,plaintiff
H., That debt beendebt. bybut one haying paidJ. A. who owed

father, defendant were theand personsthe onlyhis plaintiff inter:
administrationestate, was settled withoutin the which byested

based,defendant; bill isthe and theandthe plaintiff’s guardian
defendant demurred.Theon their settlement.

Jewell, the defendant.Burrows for8f

Adams, for theBurleigh plaintiff.

beor next friendDoe, couldC. The guardianJ. plaintiff’s
back to the commence-amendment relatingmade a anparty by

of an amend-the nowment of the suit. But being age,plaintiff
isment not necessary.

settlement of withouttheir the estateThe are bound byparties
516;Kent, N.15 H. Clarke v.Hibbard v. Clay,administration.

393; Pike,456;Johnson, N. H. v.45 Mercer31 N. H. v.Ceorge
H.58 N. 286.

Bemurrer overruled.

Allen, J., sit: the others concurred.did not

& a. v.Parker Moore.

grantor,a and histitle between mortgageeThe decision of a ofquestion
sameof theformer, another mortgageein of the does not bindfavor

in the proceeding.not a of recordland, partyas a who wasparty,
byin mortgageor,a estate with theis not bound as privyA mortgagee

of thetitle, to the executionthe subsequentacts of the latter affecting
mortgage.

who assiststheA or or an of one ofwitness, agent, attorney partiesan
reason, suit.of thenot,in the bound the resulttrial, by.is for that

of an adjudica-a reasonbyA is not to contestperson estopped question
mutual.same, would betion of the unless the estoppel

acts, not intend towhen he didis not words orperson estopped byA
reasonabledid not affordand when his conductthereby,bind himself

be bound.that he wouldthe other to believepartycause for
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mort-certainEntry, recover of premisestook possessionWrit
Jan-deed datedK. Atwood to theJonathan plaintiffs, bybygaged
thatIt was10, found an auditor. agreedFacts1868. byuary

assuch bea.rmightthe auditor should be onlyfacts foundthe by
of the de-theclaimeda of grantorestoppel againstquestionupon

fendant.
con-1868, and wifeof K. Atwoodthe 10th J.On January,day

of certainundivided halfin to the onemortgage plaintiffsveyed
OnLisbon, the suit at bar.the demanded inestate in samereal

one J. H.1870, andof said J. K. Atwoodthe 26th day September,
the of the realBowles, in wholeas conveyed mortgagepartners,

10, 1868, isestate, ofof which that described in said deed January
half, arisenH.undivided to W. Disputes havingan Cummings.

ofundivided half saidof deeds saidto which these held theas
entered into on the 4than of submission wasagreementproperty,

ParkerDecember, 1873,of a written instrument signed byday by
the J. H. Bowles.& andYoung, plaintiffs,

beento in hadPrevious this submission the disputeproperty
sold, therefor.held the Subse-and Cummings purchase-money

submission theto the execution of ofthe byagreementquently
thereto, thereunderto thenominal and hearingparties previous

Parker,referee, one of askedbefore the the Cummingsplaintiffs,
referee,of thehe consider himself bound the awardif would by

submission, con-told him that he wouldunder the and Cummings
bound At thesider himself that award. Cummingshearingby

witness, in the con-and acted as for Bowleswas a generalagent
the counsel forduct of the case. Bowles who appearedemployed

asked, ornot either Parkerhim at that time. was byCummings
and become a nominalthe to the submissionYoung, plaintiffs, sign

Bowles,thereto, but do and refused. Atwas asked so to byparty
the time of the submission Bowles wrasconsidered financially good,

ofbut became in the fall 1877.bankrupt
Bowles inThe referee decided to the claims ofhaving adversely

the liti-in abandonedthe Bowlesproperty controversy, thereupon
then, onand refused to further in it. Cummingsgation, proceed

behalf, toown took of the reserved eitherhis partyadvantage right
submission, the referee to thein the and carried the ofreport

same,court for their on the and the offindingssupreme opinion
the referee were confirmed.

The submission and are the same as are con-referee’s report
Bowles,intained Parker v. N. H. 491.57

referee,the case another onwas sent toSubsequently special
who that did not intend to bind him-points, reported Cummings

;self that he did not Parker & to believeinducedesignedly Young
conduct,acts,award;that andhe would in the that hisacquiesce

belief;declarations did not and thatafford reasonable cause for such
in the first trial he was and as the ofacted agentemployed by
Bowles.
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Mitchell, for theBingham plaintiffs.

It is asked did Mr. refuse to the sub-Cummings“Why sign”?mission when Bowles Mr. was therequested by Cummings
understood,and well he under-mortgagee, undoubtedly might—and

stand —that the hisof to a submission to testsignature grantor
their common title was sufficient. It is thealso asked why

did not ask him to The answer is obvious. Heplaintiffs sign.
He,to abide the withaward. theagreed by plaintiffs, verbally

submitted the so far as he was concerned. A verbal sub-dispute,
sufficient, sufficient,mission was was considered and should be held

sufficient,to be men of honorbetween and Cald. on-reliability.
Arbitration 36.

submit,facts, weThe statement of the showssimple conclusively
understood,that Mr. in of must havethe' natureCummings, things,

understand, title,and did that the reference was a of hislitigation
rule,the result he The Newand was concluded.by Hampshire

which defines who are bound and a former adjudica­estopped by
tion, Eastman, J., Carlisle,is stated in v. 26 N. H.Chamberlainby

“ record,551, 552. It is as follows: The when as evi­competent
dence, binds both and all who have a mutual orparties privies,

law,in insuccessive to the same priviesrights, priviesrelationship
blood, estate;and in all who have the to adduceprivies right

or othercross-examine the "witnesses introduced thetestimony by
side; suit,all who have a to defend the or control theright pro­

or from theceedings, appeal judgment.”
■ this rule to Mr. and see how itApply Cummings, completely

and concludes him. He had a mutual interest in theestops (1)
same he the to adducehad and cross-­(2)rights; right testimony,

side;theexamine witnesses of the other he had the to(3) right
defend, and did anddefend—to control did controlproceedings,
them; he had the to from the of the(4) right appeal judgment
referee, and did of theone above elements is suffi­appeal. Any

him,tocient but there exists him a combination ofestop against
Carlisle,the most essential elements of In v.Chamberlainestoppel.

552, court,the ofin the defendantp. supra, speaking Dewey’s
this,a toclaim that former action was a bar Had hesay, ap­—“

in that suit and claimed the to control it inpeared right any way,
or to cross-examine the of the itwitnesses would no doubtplaintiff,

Bath,beenhave to.” v. 38 N. H.objected Haywardsuccessfully
;183; Norcross, Haven,Corbett v. N. H. Hunt v. N. H.35 117­ 52

; 2 Bouv.169­ Law Dict. 369.
. “denotes mutual or thesuccessive to samePrivity relationship

; 75,or 1 Gr. Ev. 189rights property.” Bigelow Estoppel
et On the before the referee it claimed thatwasseq. hearing
“ the had &become- the of Bowlesmortgaged property property
Atwood, whose creditors were entitled to hold the same in prefer­
ence to Parker & their ParkerYoung, notwithstanding mortgage.”
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cred-theBowles, wasN. 494. Mr. principal57 H. Cummingsv.
whom, submit, claim made.the wasfor weitor, the creditorsand

ad­the thereto matterhis andfrom interest relationshipAside
conclude andsufficient to now estophis conduct wasjudicated,

orhis actsfrom ownbeA will estopped denyinghim. party
admissions, con­to influence theor calculatedwhich were designed

another, it, if such denialdid so influence operatesof andduct
431, et Davis v.of other.to the the Bigelow Estop. seq.;injury

Sanders, v. 8 Wend.259; Co.11 N. H. Welland Canal Hathaway,
Williams, 147;v. 9 Wend. Gurn­483; SalemFirst Pres. Congr. of

231; Seamens, 254;Edwards, v. 9 Wall.N. H. Swainv. 26sey White, S.in U.v. 23 Wis. 282 Abbott’s Digest).(citedGove
conduct, believeone, or causes another tohis words“Where by

him to actof and inducesexistence of a certain statein the things,
the formerso his ownthat belief as to alter position,on previous

state ofthe latter a differentfrom againstis concluded averring
the time.” Davis v. 37Handy,at sameasthings actually existing

cited; Steele, 73;72, v. 36 N. H.there SimonsN. H. and cases
Kimball,473; 285:Gove, 43 N. H.N. v.v. 41 H. DrewOdlin

Cram, 455;Beebe, 208; Pickard17 Vt.v. Vt. Hicks v.Shaw 35
586;Sears, 469; 9 Barn. & C.6 Ad. E. Heane v.v. & Rogers,

also, 258313;3 & cases cited onv. Barn. Ad.Graves Key, page
of Baldwin’s Conn. Digest.

he would thethat abideMr. byCummings’s representation
award, thewhich tois the induced litigaterepresentation plaintiffs

Had he not thus wouldthe title arbitration. agreed,by they
to a of theirhave foreclosure mortgage. They,proceeded regularly

settled,the matterhe be to thenshould permitted again open
mort-of the use of thesuffer and the losswould expense,delay,

arbitrators,of likemeantime. awardin the Thegaged property
;and 19of a is res 18ad,judicata.the verdict Estop.Bigelowjury,

365.Barnes,v. Mass.Adams 17

theRand whom was for defendant.(with Carpenter),

,T. is,Fosteb, Cum-The in this case whetherquestiononly
thedefendant,the the is to contestofmings, grantor estopped

an aclaim reason of of an arbitratoraward uponplaintiff’s by
sub-In thatsubmission between the and one Bowles.plaintiff

was, titlethe before the whether themission refereequestion
overclaimed the under shouldtheir prevailby plaintiffs mortgage

claimed,which tothe title Bowles had been Cummingsconveyed
a between the severalBut this was notquestion,by mortgage.

andbut the under onebetween mortgagemortgagees, mortgagees
thisof totheir or Not a recordwarrantor.grantor being party

submission, lie as the award.cannot be bound such by
him andhe reason of betweenWas bound by privityany

title, sub-? he he it before theBowles If had longacquiredany
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mission. Whatever Bowles have done with reference to themay
title to the execution ofsubsequent his tomortgage Cummings,
could not bind the latter as a in estate. there­privy Cummings,
fore, was not interested in the submission. v.legally Dickinson
Lovell, 16;9, Haven,H. Hunt 162,v. N. H.52 170.35 N. “itWhen is said that allbinds who. haveadjudication the right
to adduce or cross-examine the witnesses introducedtestimony by

side,the other all who have the to defend the suit or controlright
the or from the v.proceedings appeal judgment” (Chamberlain
Carlisle, 540, 551,26 N. H. this is not intended552), to include

who,one as an or adducesagent cross-exam-attorney, testimony,
witnesses,ines suit, who,and controls the but one a orbeing party,

in with theone of rateor atprivity parties, interestedany legally
suit,in the event of the thus conducts with reference to it. In

one sense was interested in this but he hadCummings proceeding,
no interest in the result. The thelegal before refereequestion

this,amounted to the title shouldperhaps plaintiffs’ pre-—whether
title;vail as but however thatagainst Cummings’s question might

foe the reference,determined between to theparties Cummings
could not be fromconcluded the of thevaliditycontesting plain-
tiffs’ the resultAs of the arbitration themortgage. plaintiffs
established a title founded the Atwood but thisupon mortgage,
could not from that inprevent Cummings andattacking mortgage;

contest,the event of such ifa had theCummings prevailed, only
left to the would be Atwood’s covenants.remedy plaintiffs upon

also,In the same if the award had been in favor of the valid-way,
of the the stillity mortgage, have con-Cummings plaintiffs might

tested that as and if unsuccessfulagainst Cummings,mortgage
their would still be on covenants of Bowles. But iftheremedy

arbitration,were the result of the as aCummings byestopped pri-
estate,in wouldvy then he be driven to look to the covenants

of his thewithout of ofthegrantor opportunity testing strength
his own title or theofthat plaintiffs.

is, character,The rule in thiscases of that anacknowledged
374; Haven,must be mutual. Bouv. Inst. v.Hunt 52estoppel
case,162,N. H. 169. notIt does exist in this unless the plaintiffs

would tohave been contest the ofestopped validity Cummings’s
in beenease had beaten and Bowles hadmortgage they prevailed

before the arbitrator. The then would have set­adjudication only
this, Bowles,tled that & hadAtwood as a topartners, right cqnvey

the whole to the of either to anproperty, superior right convey
it;undivided of but the theofpart validity Cummings mortgage

would not determinedhave been that and theby adjudication,
it,would not have been to contest ofreasonplaintiffs estopped by

Bowles,facts that in this v.case. Parker N. H.57any appear
491; Haines, 2Thrasher v. N. H. 443.

is,The Is hisonly question Cummingsremaining estopped by
hewords or conduct ? conducted asHas so to causeintentionally
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of thetheFromtlieir reportto alter position?tbe plaintiffs
facts, itfind furthersent toreferee, appearsto whom the case was

thesaid,intend, he to induceindid not whatthat Cummings
as towas not suchit, that his conductandto act uponplaintiffs

boundhe bethatfor them to believecause wouldreasonableafford
v. Hard­Wheelocktherefore nois estoppel.the award. Thereby

thethe trial he acted as19; Atwick, 480.48 Vt. Estop.Bigelow
do, to hiswithoutBowles, had a tolie right prejudice'of asagent

241.Lahrman, 8v. ReporterSchroderown rights.

Case discharged.

Smith, J., sit: the others concurred.did not

Bailey v. & a.Collins

covenants, andCourts of have ofequity jurisdiction personal negative
will enforce their performance by injunction.

thefrommischief to and arisessoughtIf the be avoided is irreparable,
a decree,a by equitynon-fulfilment of contract that enforcedbemay

will interfere.
contract,to damageat law of asuit recover sustained the breachbyA
contract,a bill inand to the of the samecompelequity performance

sameis at' theviolated,which be maintainedbeing constantly may
time.

of ina decree a referee is too extensiveIf recommendedinjunction by
byit it be made or moreprohibition, may specificmore general

amendment.

Equity.in to JuneBill The thatplaintiff priorcomplains,
1877, of12, he had been at in the manufactureAshlandengaged

aboard of suited toleather a certain or well partic-grade quality,
trade, and secured an extensiveular that he had established and

de-trade; 1877, the12,that June the andand profitable plaintiff
Pinkham, into aCollins,fendant and one enteredTheodore

Co., for thethe firm F. &under name of E. Baileycopartnership,
at thefor term of fivemanufacture of leather board the years,

&Ashland, owned Collinsmill in and at the mill byplaintiff’s
1878,Ashland; 1, Pinkhamin Collins &Pinkham that November

Co.,&to the E. F.fiymto dissolve the of Baileyproposed plaintiff
toconsent theand that if the would proposedrepresented plaintiff

and deliver to & Pinkham thedissolution, would Collins possession
not,Pinkham,mill,their the said Collins & wouldof they,


