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There is no in the maintenance of a suit atincompatibility law
sustained,to recover and the enforcement atdamages thealready

time, contract,same of the whichinjunction, theby defendants
are The one affordscontinually violating. procedure compensa­
tion for an the other itsinjury experienced, prevents repetition;

contract,and in of the ofthe case violation an theexpress plaintiff
is not first to hisestablish at law. v. Linck,Footerequired right
5 McL. 616. There is a case,distinction betweenmanifest such a
and one the iswhere on the ofinjunction sought ground repeated

or nuisances. Burnham v. 44 N. H.trespasses 78.Kempton,
therefore,The not to beplaintiff, to elect be-ought required

remedies,tween the two since the in iseach not theobject sought
same, neither, itself,and the in of sufficient.remedy

It is true that and uncertain contractsundoubtedly vague will
not be enforced Co.v. 10 Wall. but(Marble there isRipley, 358),

in the of this bill to such anothing decree asallegations prevent
the referee has recommended. The court cannot by interpretation
make a new contract for the but it beparties, fair to assumemay
that the referee’s inare substantial accord with thefindings alle­

of the bill. If veneer and aregations tap-board designations
manufacture,thanmore the kind of theembracing prohibited de­

cree be made more or moremay amendment.general specificby
overruled.Fxceptions

Smith, J., did not sit: the others concurred.

Hilliard v. Beattie.

not,A verdict will beordinarily, set aside on to tbeexception ruling of
tbe court thegiving to and close to eitherright open unless itparty,

that hasappear injustice been done.
The court limit themay number of to beexperts called as witnesses.

the venue has beenWhen for thechanged purpose of a fairsecuring
trial, that cannot bepurpose bydefeated irrelevant statements and

ofarguments counsel addressed to the in relation to thejury change
of venue.

Trespass, Plea, demesne;for assault and son assaultbattery.
de injuria, on which issue was Thereplication joined. general

issue was not The defendant claimed the topleaded. right open
close;and but the court thatruled no of thealthough plea general

filed, filed,issue had been it must be as theactually regarded special
not been filed within the time the rulesplea having prescribed by

court, and,of the defendant’s theagainst andexception, gave open
close to the plaintiff.
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othercalled tbeOne a witness among thingsby plaintiff,King,
or two the assault hethat within a after allegedtestified gaveday

counsel. Itto one of the defendant’s wasa written statement
true, and,was not to the de-that this subjectclaimed testimony

Hilliard tothe court allowed onefendant’s Henry testifyexception,
the statement of takenthat he was and saw downKingpresent by

the counsel.
number of to on eachThe court limited the throeexperts side.

He thenThe three witnesses as called onecalled experts.plaintiff
Davis, court,and the withouta of twelve practice,physician years’

to theto its order relative number oforintending change modify
witnesses, allowedthe defendant’s theexpert exceptionagainst
to condition in which he found thewitness describe the plaintiff

examination, he felton that on such examination with his.and
feet,and and foundhands the muscles of the thoselegsplaintiff’s

of those of the and the left footthe left softer thanleg right,
thecolder than the defendant contended thatThe plaintiff’sright.

extent,were, andas to showto some feigned; tendinginjuries this*
he to statements of the on acalled a witness to plaintifftestify

trial, and, the defendant’s theformer exception,against plaintiff
he said on thatallowed to in evidence all that occasion.was put

the exclusion of the ofThe defendant to onetestimonyexcepted
Childs, a as an who had examined thecalled expert,physician,

took the rate of the ofand who severalpulseplaintiff’s pulse,
taken,men who when the waswere plaintiff’s pulsepresenthealthy

to the same conditions asand who had been tosubjected nearly
as thetemperature plaintiff.

Coos,in thecommenced of andThe action was countyoriginally
the venue was to theon the defendants’ motion easternchanged

of In the case todistrict of the Grafton. theopeningcounty
suit inthe counsel said the was Coos coun-broughtplaintiff’sjury,

north,miles and after it had beena hundrednearly pendingty,
it said the defendant could notthere nine because was agetyears,

“ I am not forfair trial his whatsayingamong acquaintances,
counsel,”—the defendant’s to thesereason interrupting, objected

iscounsel “It toremarks. The knowreplied, importantplaintiff’s
here,” of the increasedare and ofwe complained expensewhy

of venue. In his thetrial caused the defend-argumentchangeby
ofmade some observations in the defend-ant’s counsel justification

of to a whereant’s for a venue a trialchange countyapplication
in abe had before a and uninfluencedjury communitymight by

counsel, inor The his clos-local excitement plaintiff’sprejudice.
it theto the was defendant’saddress assaultjury, argued'thating

him in Coos where thethat created a against county,feeling public
transaction,the and that if a state ofwere familiar with feeling

defendant,to the itexisted in unfavorable wasthat county simply
of that kind that no civilized couldhis case wasbecause being help

this the defendantit. To objected.prejudiced againstbeing
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“said,his the counsel I submitFurther on in argument plaintiff’s
off, this this us into anotherfor nsthat delay, draggingputting

thisentitled to To the defendantwe are compensation.”county,
the that the was notcourt instructedThe jury plaintiffobjected.

for nor for the of venue. Ver-entitled to damages delay change
for a trial.the and motion newdict for plaintiff,

Jordan, andwith whom were Ladd BlairDrewBay, $$' filed,that the issue not beento the havingBurleigh, generalpoint
demesne,the of assaultno issue on sonand there pleabeing except

close,to the and cited v.defendant was entitled Dodgethe opening
351;232; Dearborn, N.Morse, v. 19 H.3 N. H. Seavy Belknap

175, 181, 182;Wendell, v. Kennett,22 N.21 N. H. Thurston H.v.
274;159;151, 158, Chase v. 42 N. H. ProbateDeming, Judge of

Woodman,593, 604;Stone, 120,v. N. H.44 N. H. Boardman 47v.
227;132; Merrill,131, v. 56 N. H. 1 Wat. ss.Hardy Trespass,

244; 103, 106; Hull,243, Scott v.92, 1 Pl. and Ev. 8Saund.
159;Mason,; 156, Heskett,v. 4 Pick. Jackson v.303­ DavisConn.

426;518; 501; and,Ev. 1 Ch. Pl. to1 Stark. the2 Stark. point
andin the of thethat the statements closing argumentsopening

Henniker,v. 41 N. H.Tuckerwere 317.improper,plaintiffs

Mitchell, Pletcher, forP. andBinghamA. Heywoods,Carpenter, Sf
the plaintiff.

rule, desirable,Stanley, it is inJ. As a general determining
close,the and to follow the rules ofshall havewho opening plead­

whom, rules,thethat to those theand upon bygive right partying,
is but this rule is not without itsburden of placed; excep­proof

tions, set aside for aa verdict is not of theand ordinarily ruling
the to and close to either and is notcourt right open party,giving

it that has been done.case unless Thereinjusticein appearsany
thatof evidence was done thean absence any injustice bybeing

this is not sustained. Boardmanon this v.point, exceptionruling
120, ; Merrill,Woodman, 227,H. 143­ v. 56 N. H.N. Hardy47

503; Woodworth,234; Laithe, N. H.58 v. 13 How.v. DaySchoff
363, 369.

material,that Hilliard’s wasnotIt does Henry testimonyappear
Clark,to the defendant’s case.it was State v.nor that prejudical

434; C.,429, v. N.28 H. 518—S. 33 N.23 N. H. Winkley Foye,
Center, 318;171; N.v. 38 H. v. 42H. Center Winship Enfield,

R.,211;197, Cheshire R. 42 N. H.H. v. 97.N. Boyce
of witnesses called as be limitedThe number aexperts may by

order, should not be so modified as towhich eithergivespecial
an unfair advantage.party

trial,of the on a formerThe plaintiff’s testimonyadmissibility
as his statements on a formeron the same occasion.stands ground

him,toadmissible contradict -but in such cases it isare bothThey
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theto sameto have the whole statement subject-Ms relatingright
maymatter, understood, andbe seen andso that the connection

to the .contradiction.to the effectthus the be able give properjury
ita andof Childs was collateral question,The upontestimony

should bewhether evidencefor the court to determinewas any
the shouldand to what extentreceived on that inquiryquestion,

be carried.
counsel in theto the remarks of theThe plaintiff’sexceptions

inThe remarksstatement are sustained. objectionableopening
issue, which evidencea not inthe were uponupon pointopening

admissible, andwhich comments werewas not and about improper,
the defend-were of a character to theprejudice jury againstthey

to which ex-ant. the in theSo with remarks closing argument
evidence,thenot warrantedwas taken. were byception They

of the caseand a was not inwere which aspectupon point any
sufficientand whether formaterial. the venue was changed,Why

not, issue,reasons or not in and the waswas wrongfullysubject
defendant wasfor the consideration of the Thepresented jury.

trial,-entitled the verdict of theto a fair and and to juryimpartial
evidence the issuesrelevant and to present-upon competent prove

to com-ed. It was the of counsel in theright closing argument
trial,ment the criticise the char-the evidence received on toupon

acter, conduct, witnesses,motives, of theandappearance, testimony
issue,so to andfar as had and were relevant thethey appeared

courtthis field It is to be the of thewas broad held dutyenough.
evidence,to to counselcheck from the and stopany departure

when introduce matters or facts notirrevelant supported bythey
it,evidence;the is it is error to andand if madeobjection permit

Trial,.a new s. 250.trial will be Proffattgranted. Jury
the atten­The remarks to calculated to withdrawwereobjected

issue,tion of the from the true to excite in their mindsjury
a not on thethe defendant which was basedprejudice against

and,evidence, if in mind of a sin­had the thethey slightest weight
the did not that and trialdefendant have fairgle juror, impartial

which was tohis and which it is the of courts give.right, duty
verdict,The verdict was true to the law and thenot a according

Henniker, 317;evidence 41 N. H.to the Tucker v.given jury.
306;; Smith,State v. 45 N. Ca. CobleN. H. 466­ State v. 75Foley,

State, 33;Coble,v. 589;N.79 Ca. v. The 49 Ind. HenniesFerguson
Rumford,401;v. 66 Ill. v. 66 Me. 564.Vogel, Rolfe

It is neither tothe nor the of counsel to appeal preju-rightduty
dices, or the case hehis outside hasjust unjust, against adversary,
to The the limits of thefullest freedom of withintry. speech

counsel; license,evidence it notshould be accorded to but is free-
record,dom of to histravel outside the basing argumentspeech,

evidence,on statements tonot and appealing prejudicessupported by
which find 44Swineford,no Brown v.warrant in the case. Wis.
282. The ofremarks to taken were thiswhich wasexception

YOL. lix. 31
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thehis address to the calledcharacter. In plaintiffopening jury,
venue, andattention to the of waschange againsttheir arguing

he couldthe reason of his that notthe defendant claimingupon
andhis whena fair trial hehave among acquaintances neighbors,

thenthe defendant’s He. insistedobjection.was interrupted by
such and of thethe of an opening, complainedproprietyupon

here,the had the verdict couldof venue. If wrong stoppedchange
in thewas done .tonot have been sustained. Enough opening

trial, toand was done accom-an unfair afterwardssecure enough
defendant,the thethe same result. By plaintiff’s opening,plish

into natural mistake of hiswas led thein justifyingargument,
defendant,error of the inof venue. Thefor a changeapplication

thedefend himself irrelevantthus to against plaintiff’sattempting
attack, not of that attack madedid theand repetitionillegal justify

the had aAfter defendant sec-in the closing argument.plaintiff’s
this course of the askedtime toond objected proceeding, plaintiff

offor the Thisto him venue.changethe damages change,jury give
trial,defendant was notfor the of the a fairmade givingpurpose

athat but was set as distinctused defeatto uponly purpose,
is, the canof The whetherquestion plaintiffground damages.

of to secure a fair trial.all effortabandonmentcompel ^n
thatthere be a of fact theIn some cases justmay presumption

or whichnot evidence aretheyare influenced argumentsbyjury
Butler, 568;N.to Burnham v. 58 H. Com.instructed disregard.

545, case,thisMass. In such104 547.Cunningham,v. presump-
from the of histhetion would relieve plaintiff consequences wrong-

venue,the of fromof for but not theful claim damages change
ofreiterated that the stateof hisconsequences argument feeling

Coos, which the venue was showed thaton ofin account changed,
thisfor the assault. Onwas entitled to alleged point,he damages

trial,,were not at thesustainedthe defendant's objectionsrepeated
which made the of venuethe state of change necessaryand things

inunlimited effect it Theallowed to havewas making nugatory.
theof exertions in that directionand plaintiff’sability persistence

a that were unsuccess-forno presumption theyleave just ground
verdict would be to hold that the ofthis changeful. To sustain

to the fair it made toused trial waswasvenue preventrightfully
secure, of venue is causea forand that change always legal turning

to avoid.which the is intendedaside influences changebyjustice

set aide.Verdict

Bingham JJ.,Smith, sit: thedid not others concurred.and


