B9 468
66 388

468 WARDEN ». BALCH. [Grafton,

‘WARDEN ». BALCH.

A conveyance of premises, “with the right to draw water as the pipes
now lie”” from the grantor’s fish-pond, gives the grantee no right to
draw water from a reservoir situated upon other land of the grantor,—
although, at the time of the conveyance, water temporarily flowed in
pipes from the reservoir to the premises conveyed, without the knowl-
edge or procurement of the grantor, and although the parties, during
their negotiation, examined the premises, and observed the water flow-
ing a full stream, supposing it came from the fish-pond.

A grant to a third person of a right to draw from a reservoir all the wa-~
ter, except a reasonable supply for the grantor’s use, is admissible in
evidence as bearing on the interpretation of a subsequent deed from
the same grantor under which the grantee claims the right to draw
watber from the same reservoir.

CAsg, for stopping the flow of water from a reservoir on the
defendant’s land to the plaintiff’s buildings. Facts found by a ref-
eree. The defendant owned the “ Stone house ” premises, so-called,
in Hanover, and the adjoining farm known as the «“ Warden place.”
He conveyed the Warden place to the plaintiff by warranty deed,
“with the right to draw water in the pipes as they now lie ” from
the defendant’s fish-pond. The Stone house was supplied with
water from a reservoir. The Warden place was supplied with
water by an aqueduct connected with the defendant’s fish-pond.
Prior to said conveyance, the fish-pond failing to furnish sufficient
water, the defendant increased the flow by laying a pipe from the
reservoir to the aqueduct. Finding the supply of water at the
Stone house thereby diminished, he stopped up the pipe, but it was
afterwards opened without his knowledge by a tenant who occu-
pied the premises. Several days before the conveyance, the plain-
tiff and defendant together examined the Warden place, observed
the water Howing a fair stream, and supposed it came from the-
fish-pond, while in fact it came from the reservoir. The water
flowed from the same source at the time the deed was executed, but
neither party was aware of it. Subject to exception, the defendant
was allowed to put in evidence a deed, executed prior to the date
of the conveyance to the plaintiff, from the defendant to one Rick-
er, of the right to have water flow through a pipe laid from the
reservoir to Ricker’s premises, according to its natural flow, after
furnishing a reasonable supply for the Stone house.

Dole, for the plaintiff.

Duncan, for the defendant.
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Biveraw, J. The deed from the defendant to the plaintiff de-
scribes the water-right conveyed. Its language, construed in the
light of surrounding circumstances, shows that the parties under-
stood a right was granted to take water from the fish-pond only.
The water running from the reservoir to the Warden place at the
time of the conveyance must have been drawn from the reasonable
supply reserved for the Stone house. The express mention of the
right to take water from one source, excludes, by implication, the
right to take water from any other. Hare v. Horton, 5 B. & Ad.
715 ; CQoolidge v. Hager, 43 Vt. 9. The plaintiff acquired by his
deed mo other water-right than that expressly described. The
deed to Ricker was competent to show the state of the defend-
ant’s title at the time of his grant to the plaintiff, as evidence on
the question of the construction of the grant.

Judgment for the defendant.

STANTEY, J., did not sit: the others concurred.
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A writ of entry on a mortgage can be maintained before there has been
any breach of the condition.

W=zt orF EXTRY, on a mortgage. Plea, the general issue, with
a brief statement that the condition of the mortgage has not been
broken. Motion to rcject the brief statement.

Burrows ¢ Jewell, for the plaintiff.
Burleigh ¢ Adams, for the defendant.

In an action counting upon a seizin in fee and in mortgage, the
judgment must be conditional. G. L., ¢. 282, 5. 12; Adken v. Gale,
37 N. H. 501 ; MeDaniel v. Cater, 21 N. H. 229; Briggs v. Sholes,
14 N. H. 266.

Binariaag, J. Tt is provided by Gen. Laws, ¢. 232, s. 12, that in
actions on mortgages the judgment shall be conditional, that if the
mortgageor pays to the mortgagee the sum the court shall adjudge
due, within two months after judgment rendered, with interest, the
judgment shall be void. The defendant claims that this provision
applies to all actions upon mortgages, and that, if nothing is due
on the mortgage debt, no action can be maintained because no
judgment can be rendered. This statute, almost in its present
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