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however, that Loomis, the plaintiff in interest, holds by assignment.
the interest of both Mead, Mason & Co. and Gavdner, and there
must be

Judgment for the plointiffs.
ArreN, J., did not sit: the others concurred.

Borrms ». DALTON.

A claimant of damages for a defective highway, who has not

I~

claim within the ten days prescribed by Gen. Laws, ¢. 76, s. 7, may
be allowed to file it under s. 9, if his omission was caused by his igno-
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rance of the law, without any neglect or fault on his part, and if “man-

ifest injustice would otherwise be done.”

Prrrrron, upon Gen. Laws, ¢. 75, s. 9, for leave to file a claim
against the defendants for damage caused by a defective highway.
The plaintiff omitted to file her claim within ten days, because she
did not know that the law required a claim to be filed.

Lay, Drew & Jordan, for the plaintiff.
Ladd & Fletcher, for the defendants.

Dogn, C. J. A traveller receiving an injury from a defect of a.
highway, and unavoidably prevented from filing his claim for dam-
ages within ten days, may apply to the cowrt within six months,
and if the court are of opinion that manifest injustice would other-
wise be done, they may allow his claim to be filed. G. L., ¢ 75,
s. 9. Any person aggrieved by a decision of a judge of probate,
who was prevented from appealing therefrom within sixty days,
through mistake, accident, or misfortune, and not from Ins own
neglect, may, on pe’mtlon within two years, be allowed an appeal.
G. L., ¢. 207, 5. 7. 1f, through accident, mistake, or misfortune, a.
party excepting fails to enter “his bill of exceptions at the next law
term, the court, on petition filed within onc year, may allow the
bill to be entered. G. L.,¢.208,5.15. A new trial may be granted
when justice has not been doneq through accident, mistake, or mis-
fortune, and a further hearing would be equitable. G. L., c. 284,
s. 1. In Parker’s Appeal, 15 N. H. 24, the petitioner examined the
statute, but overlooked the provision requiring a boud and notice.
And it was held that the mistake may be either of fact or of law;
that he could not be charged with neglect, for he examined the
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statute for the purpose of informing himself; and that as he mis-
took the law by which he intended to regulate his course, he should
be allowed to appeal. '

If the plaintiff’s ignorance of the law was due to no neglect or
fault of hers, and if manifest injustice would be done by denying
this petition, she should be allowed to file her claim. There are
decisions in analogous cases tending to show on what grounds ap-
plications of this kind should be granted or denied. Matthews v.
Fogg, 85 N. H. 289; Tilton v. Tilton, 85 N. H. 430; Moulton’s
Petition, 50 N. H. 532; Grout v. Cole, 57 N. H. 547 ; Rice’s Peti-
tion, 58 N. H. 200; Holton v. Oleots, 58 N. H. 598 Rigney v. Hutch-
ins, 9 N. H. 257 ; Emery v. Chesley, 18 N. H. 198; Weld v. Sabin,
20 N.H.588; V. B. M. F. Ins. Co.v. L. M. Co., 22 N. H. 170;
Chase v. Brown, 82 N. H. 180; Coburn v. Rogers, 32 N. H. 872;
N. & L. B RB.v. Stimpson, 36 N. H. 286; Handy v. Davis, 38 N.
H. 411 Heath v. Marshall, 46 N. H. 40 ; Woodwosrth v. Wilson, 50
N. H. 220; 7. &. &. Co. v. Portsmouth, ante, 33.

‘ Case discharged.
STANLEY, J., did not sit: the others concurred.

UNDERWOOD ». BAILEY.

Land cannot be compulsorily appropriated for a highway that would
not accommodate the public.

APPEAY from the decision of selectmen, on a petition for laying
out a highway in Lancaster, for the benefit of the defendant, and
from the assessment of damages. In October, 1871, the selectmen,

_upon the petition of the defendant, laid out a highway over land

of the plaintiff, and awarded damages to him for the land taken
for the same. The plaintiff duly claimed an appeal, which was
referved to the county commissioners, who reported * that in their
opinion said highway is for the sole accommodation and benefit of
the defendant, and not for the accommodation of the public; and
that, if in the opinion of the court the selectmen had a legal right
to lay out said highway, they affirm the decision of the selectmen,
both in the laying out of the same and the award of damages.”

Benton and W. ¢ H. Heywood, for the plaintiff.
Ray, Drew & Jordan, for the defendant.

4

FosTrr, J. This case is determined by the report of the com-
missioners that the highway “is for the sole accommodation and




