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underland, entered and taken actual possessionwho hasA ofmortgagee
the free-for an done tomaintainmay trespass injuryhis mortgage,

; and it is no defencethatin possessionthe wasmortgageorhold while
done licensefrombyto the freehold werethe acts suchcausing injury

the of the mortgage.to executionmortgageor,given subsequentthe

cl., closeTrespass, for and the plaintiff’sbreaking enteringqu.
farm, ninth ofDalton, as the Ewen on the May,known dayin

of thetime and the date1870, on between thatand divers days
farm,across the andwrit, and their railroad carryingbuilding

8,etc. datedsand and Writ 1876.Maygravel,away

Ladd, for the defendants.Jordan andDrewRay,

furnishesof the inand license possessionThe release mortgageor
theof the acts indefendants’ entering upona justificationlegal

Edwards, 26 N.their road. v.and Gurnseyconstructingpremises
Gilmanton,224; 293.11 N. H.H. Parish v.

Eletcher, theEC. and for plaintiff.W. ECeywood

farm,Clark, whichJ. The title to the Ewen uponplaintiff’s
the defend-the were committedis claimed byit alleged trespasses

15,under a executedants, is asderived assignee mortgage January
Sumner, in1870, at time the owner andwho was that pos-by

the acts com-farm. The defendants claim thatof thesession
seal,undera in andof were done under license writing,plained

5, 1876,Sumner, 28, 1870, and recorded Mayexecuted by January
dollar, tothe of onefor considerationin which Sumner agreed,

andbedefendants land thatto the might requiredanyconvey
rail-construction of the defendants’for the extension andtaken

Lancas-his in the towns of Dalton andof landsroad through any
wasof committed while Sumneracts wereter. The complained

ofactualof the farm. The tookin possessionplaintiffpossession
15, thethe 1876. Canthe under plain-mortgage, Aprilpremises

?be maintainedtiff’s action
toto the defendants wasThe license from Sumner subsequent

title. Sumnerunder the derives hiswhichthe plaintiffmortgage
than he himselfto the defendantsnocould greater rightsconvey

in noof the wereas and the rights mortgageemortgageor,possessed
Sumner, theIf as hadaffected the license. mortgageor,way by

toof, that thehe couldto do the acts rightcomplained conveyright
therenderwere of such a character as woulddefendants. If they

the defendantstheto actionliable an by mortgagee,mortgageor
thederived from mortgageor.cannot under authorityanyjustify
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The in this freehold,of case is to thecomplained and not toinjury
the forand to thepossession freeholdmerely; injuryany by strip

waste,or isthe liable to the Mort.,Jonesmortgageor mortgagee.
s. 687. The license to defendants,from Sumner the therefore,

of,affords no of the acts Sumner,justification becausecomplained
hadas no to the hemortgageor, toauthority grant attemptedright

convey.
A has the to wholethemortgagee right asmortgaged premises

debt;hisfor and when thesecurity has beenmortgaged property
or in intoturned or a forwholly claim inpart money, money any

use,the of the for away, by thetaking property public mortgagee
land,is entitled to have the in of the to themoney, place applied

Mort., 707,of his claim. Jones ss. 708. When a streetpayment
laid outis land to athrough the dam­subject mortgage, although

are assessed to the the is entitledages mortgageor, mortgagee
themto as an for the land taken for theequivalent street. Astor

v. 5 603.Wend.Hoyt,
It is settled athat after he hasupon authority mortgagee,

entered and taken actual under hispossession mortgage, may
maintain for done to the freeholdtrespass any while theinjury

.was in The of themortgageor possession. possession mortgageor
is not toadverse the of the The ofeffectpossession mortgagee.
the is to vest the at inestate once themortgage legal mortgagee,
and the of alsoright possession unless thepasses,immediately

retains the ofmortgageor by until con­stipulation right possession
broken; case,dition and this broken,in after condition the right

of accrues theto anpossession immediately As inci­mortgagee.
dent to the of the tofollows sue inright possession, right trespass

waste;for to the freehold or and when theany injury by strip
has taken actual under his themortgagee lawpossession mortgage,

the freehold all to have insupposes continued him. Jonesalong
Mort., 687; 54;Evans,s. Moore,v. 5 N. H. SmithPettengill v.

N. H. It is not11 55. to consider whether this actionnecessary
could have been maintained if the had not takenplaintiff posses­

action,sion. And the can this atplaintiff themaintain although,
of oftime the commission the he was secondalleged trespasses,

the Rixto beenmortgagee, prior mortgage having discharged
of Reed,before the commencement this suit. v.Sanders 12 N. H.

558.
The defendaarts to under a contract with Sum­attempt justify

ner, the and not under condemn­anymortgageor, legal proceedings
use;the aland for and therefore Parishthe cases ofing public

298,Gilmanton, Edwards,11 N. H.v. and v. 26 N. H.Gurnsey
224, are not thisto case.applicable

Case discharged.
Smith, J., did not sit: the others concurred.


