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Foca & a., dp¥s, v. MOULTON, Ez'r.

The fact that a will, produced at a trial of the question of its validity,
has a seal upon it, is evidence on the question whether the seal was
there when the will was signed.

When the law of a case is fully, accurately, and clearly stated in in-
structions given to the jury, and each party has an opportunity in ar-
gument to apply the law to his view of the facts, it is not error of
law for the court to refuse to instruct the jury on the application of
the law to particular evidence. '

PRrOBATE ArprATL, from a decree allowing a will. Issues on
the validity of the will.

The three subscribing witnesses, and the scrivener who wrote
the will, testified; but nothing was said by either of them or by
anybody as to whether there was a seal on the instrument when 1t
was signed by the testator, or at any other time. The scrivener,
who was the executor named in it, testified that the will had re-
mained in his custody from the time of its execution until it was
filed in the registry of probate. The will was produced and read
withont objection, after the three subscribing witnesses had been
examined. It had a seal upon it, and the usual attestation clause
in due form preceding the signatures of the subscribing witnesses.
The objection: that there was no evidence that the will had a seal
upon it at the time of its alleged execution was first taken in the
closing argument. The court instructed the jury, that, in deter-
mining whether the will was sealed by the testator, they might
consider the will and its appearance, the fact that it had a seal up-
on it, the attestation clause, and the cvidence relating to the cus-
tody of it; and that the fact that it had a seal upon it was evidence
from which they might find that the will was properly sealed at
the time it was signed, in the absence of any evidence to the con-
trary. To this instruction the appellants excepted.

The appellants requested the court to charge the jury, that, if
the testator was so affected by a shock of paralysis as to change
the matural affection which he before had for his daughter to
hatred or indifference, without any cause on her part, and for that
reason the provisions of the instrument propounded as his will
were much less favorable to her than they otherwise would have
been, then he was not of sound mind, and the instrument cannot
be regarded as his will. The court declined to charge as requested,
and the appellants excepted. The jury had been instructed as to
what constitutes a sound and disposing mind, and that if the will
was in any respect the offspring of mental disease, it is not a will

- in contemplation of law. Verdict for the defendant.

Towle and Marston, for the plaintiffs.

72 363
T
now




500 FOGG v. MOULTON. | [Rockingham,

Wiggin & Fernald, for the defendant.

There was no error in the instructions of the court as to what
would be competent evidence that the will was sealed at the time
it was signed. The production of the will with the seal upon it
was evidence that it was properly sealed. There is no presumption,
in the absence of evidence, that 1t was placed there fraudulently or
unlawfully. On the contrary, the presumption is that it was law-
fully placed there. 1 Gr. Ev., 5. 88 a; 1 Jarmyn Wills 220;
1 Red. Wills *287-%238 ; Eliot v. Bliot, 10 Allen 357; FBla v.
Edwards, 16 Gray 91; Adams v. Norris, 28 Howard 853. The
genuineness of the signatures of the subscribing witnesses and of
the testator being shown, it may be inferred that all the other
requisites necessary to the due execution were complied with. The
attestation clause is also evidence of the facts therein recited,
namely, that the will was signed and sealed -by the testator in
their presence. If direct testimony were essential, the forgetful-
ness or death of the parties present at the execution would prevent
its being proved.

The court properly refused to.charge the jury as requested in
reference to the supposed effect of the shock of paralysis upon the
affection of the testator for his daughter. One of the questions at
issue was, whether the will was the production of a sound, or a
diseased, mind ; and the purpose of the request was to induce the
court, by making use of the particular form of instructions asked
for, to convey the impression that the provisions of the will were
evidence that it was the product of a particular form of disease,
namely, want of natural affection. The court had given proper
instructions, to which no exception was taken, that if the will in
any respect was the offspring of mental disease it could not be
regarded as the will of the testator, and that in determining that
question the jury might take into consideration the provisions of
the will. These were all the instructions that the evidence called
for or warranted upon this part of the case. Ripley v. Colby, 23
N. H. 4388; Clark v. Wood, 34 N. H. 447; Goodrich v. Bastern
R. R., 88 N. H. 890. The court were not bound to emphasize any
particular claim or portion of the evidence by giving specific in-
structions which might properly apply to them, when appropriate
general instructions had been given covering all the points and
evidence in the case. It rests in the discretion of the court how
far it will apply the law to particular facts of the case upon one
side or the other.

Dog, C. J. The defendant having, apparently through inad-
vertence, omitted to ask the witnesses whether the will was sealed
when it was signed, the case would have been opened, on his mo- |
tion, for evidence on that point when the objection was made
during the closing argument. The time when the objection was
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made is significant. There was evidence on the question, and the
instructions were correct.

The law of insanity applicable to the case was fully stated in
the charge, and each party could make an application of the law
to his view of the evidence, in argument. It was not error of law
for the court to refuse to make such application. P. M. L. Ins.
Co. v. Clark, ante 345.

Judgment on the verdict.

CLARK, J., did not sit: the others concurred.

TowLE v. LAWRENCE.

In an action for damages for withholding property from, or not convey-
ing property to, the plaintiff, a tender of the property or part of it, or
a conveyance of it or part of it, to the plaintiff, may be allowed at the
trial in mitigation of damages, when such a course is reasonable.

CAsE, for deceit in a sale of land conveyed by the defendant to
the plaintiff. In the negotiation, the easterly line of the land was
incorrectly pointed out by the defendant, whose land did not ex-
tend so far east, by a few inches, as the line he pointed out. It was
claimed by the plaintiff that the defendant’s erroneous represent-
ation of the location of the line was frandulent, and by the defend-
ant, that it was not fraudulent; that he believed the line was
where he said it was. During the trial, the defendant offered, in
mitigation of damages, his deed to the plaintiff of a part of the
land for non-conveyance of which the suit was brought. The
plaintiff introduced evidence tending to show that the proffered
deed would convey nothing, becanse the defendant had not the
title. The court excluded the deed, and the defendant excepted.
Verdict for the plaintiff.

Hutch, for the defendant.
Marston § Eastman and Frink, for the plaintiff.

Dog, C. J. The deed could have been received in mitigation of
damages, and deposited with the clerk for the plaintiff on hig
refusal to accept it, if such a course would have been reasonable.
Colby v. Reed, 99 U. S. 560, 566. If the defendant had acquired
title to the strip of land a few inches wide, or a part of it, it might
be of no value to him, and of great value to the plaintiff : and the
plaintiff could not justly compel the defendant to pay full damages,
and suffer a great and irreparable loss, which could be obviated by
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