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will, of validity,a at a trial of the itsquestionThe fact that produced
the whether the sealit,has a seal is evidence on wasupon question

the will was signed.there when
inclearlythe law of a case is and stated in-fully, accurately,When

an opportunitystructions to the and each has in ar-given jury, party
facts, it isgument to the law to his of the not error ofapply view

law for on thethe court to to the ofapplicationrefuse instruct jury
the law to particular evidence.

Appeal,Probate a will. Issuesfrom a decree onallowing
ofthe the will.validity

witnesses,The three and the scrivener who wrotesubscribing
will, testified; said either of them orthe but wasnothing byby

to seal on instrument when itas whether there was a theanybody
testator, scrivener,Thewas the or at other time.signed by any

it,was the named in testified that the will had re-who executor
mained in his until itfrom the time of its execution wascustody

infiled the will was and readof The producedregistry probate.
witnesses hadwithout after the three beenobjection, subscribing

it,examined. It had the attestationa seal and usual clauseupon
duein form the of the witnesses.preceding signatures subscribing

theThe that there was no evidence that will had a sealobjection
it at the first taken intime of its execution was theupon alleged

that,court the inThe instructed deter-closing jury,argument.
testator,whether the will was sealed themining by they might

the will that it hadconsider and its the fact a sealappearance, up-
it, clause,on the attestation and the evidence to the cus-relating

it;of had itand that the fact that it a seal was evidencetody upon
whichfrom find that the will sealedwas atthey might properly

timethe it was in of evidence to thethe absence con-signed, any
To this instruction thetrary. appellants excepted.

The that,the to thecourt ifappellants requested charge jury,
the testator was so of asaffected a shock toby paralysis change
the natural affection he had for hiswhich before todaughter
hatred or indifference, forwithout cause on her andpart, thatany
reason the hisof the instrument asprovisions willpropounded

muchwere less tofavorable her than otherwise would havethey
been, mind,then he was not of sound and the instrument cannot

asbe his The declined asregarded will. court to charge requested,
and the had instructedThe beenappellants asexcepted. jury to

mind,what constitutes a that if thesound and anddisposing will
disease,inwas the of mental it is not arespectany offspring will

in of for thelaw. Verdict defendant.contemplation

Towle Marston,and thefor plaintiffs.
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Eernald, for the defendant.Wiggin Sf

was in the instructions of the court as toThere no error what
wasbe evidence that the will sealed at the timecompetentwould

of the will with the sealit was The itsigned. production upon
it was sealed. Thereevidence that is nowas properly presumption,

evidence, thatthe absence of it was there orin placed fraudulently
itOn the the is that was law-unlawfully. contrary, presumption

a;Ev., 220;1 Gr. 38 1 Willsthere. s.placed Jarmynfully
357;*287-*288; Eliot, 10Wills Eliot v. Allen ElaRed. v.1

Norris,Edwards, 91;16 Adams 23v. Howard 353. TheGray
of the the andof witnesses ofsignatures subscribinggenuineness

shown, it inferredtestator be that all the otherthe being may
to the due execution were with. Thenecessary compliedrequisites

recited,is also of the thereinclause evidence factsattestation
■sealedthat the will was and the testator insignednamely, by

essential,If direct were thetheir testimony forgetful-presence.
death of the at theor execution wouldness parties present prevent

its being proved.
refused the ascourt to. inThe charge jury requestedproperly

the ofto effect of the shock thereference uponsupposed paralysis
the for his One theof testator of ataffection daughter. questions

was, sound, orwhether the will was the of aissue aproduction
mind;diseased, the of the was to induceand therequestpurpose

court, the form ofuse of instructions askedparticularby making
for, the of the willto the that wereconvey impression provisions

disease,that it the of a form ofwasevidence product particular
The courtwant of natural affection. had given propernamely,

taken,instructions, to no was if the will inwhich thatexception
notthe of mental disease it could bewas offspringrespectany

testator,the thatas the will of and in thatdeterminingregarded
the take into consideration the ofprovisionsjury mightquestion

all the thatThese were instructions the evidence calledthe will.
this of the case. v. 23Colby,or warrantedfor upon part Ripley

447;438; Wood, N. H. v. EasternClark v. GoodrichH. 34N.
R., N. H. The court were not bound to38 390. emphasizeR. any

of evidence in­claim or the specificby givingportionparticular
them,to whenwhich appropriatestructions might properly apply

had been all the andinstructions covering pointsgivengeneral
courtIt rests in the discretion of the howin the case.evidence

to facts of the case onethe lawit will particular uponfar apply
the other.side or

Doe, defendant inad-C. J. The throughhaving, apparently
was sealedvertence, to ask the witnesses whether the willomitted
on his mo-the case have beenit was wouldsigned, opened,when

that the was madetion, for on whenevidence point objection
time when the wasthe The objectionargument.during closing
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on the and theis There was evidencemade question,significant.
correct.instructions were

into the case was statedofThe law applicable fullyinsanity
of theeach could make an lawthe andcharge, party application

evidence, in It not error of lawto his view of the wasargument.
to refuse to such P. M. L. Ins.for the court make application.

Clark, ante 845.Co. v.
on the verdict.Judgment

Clark, J., did not sit: othersthe concurred.

v.Towle Lawrence.

from,In an action for for or notdamages withholding convey-property
to, it,the a tender of the or ofing property part orplaintiff, property

a of to the atconveyance it,it or of be allowed thepart plaintiff, may
mitigationtrial in of when such a course is reasonable.damages,

Case, for deceit in a sale of land the defendant toconveyed by
the In of the landthe the line wasplaintiff. easterlynegotiation,

defendant,out the whose did not ex-landincorrectly pointed by
inches,east,tend so far a as the line he out. Itfew wasby pointed

claimed the that the defendant’s erroneousby plaintiff represent-
ation of fraudulent,the location of the line was theand defend-by

fraudulent;ant, that it was not that he believed the line was
trial, offered,where he said it was. the the defendant inDuring

of his to thedeed of a of themitigation damages, plaintiff part
land for of which the suit was Thenon-conveyance brought.

introduced evidence to show that theplaintiff tending proffered
deed would because the notdefendant had theconvey nothing,

deed,title. The court excluded the and the defendant excepted.
forVerdict the plaintiff.

Hatch, for the defendant.

Prink,Marston Hastman and for the plaintiff.

Doe, C. J. The deed could have been received in ofmitigation
and with the clerk for the on hisdamages, deposited plaintiff

it,refusal to if such a course have beenwould reasonable.accept
560,Reed,v. 99 U. S. 566. If the defendant hadColby acquired

wide, it,title to the of land a few inches or of itastrip part might
him,be of no value to and of value to the and thegreat plaintiff:

could not the defendant to fullplaintiff damages,justly compel pay
loss,and suffer a and which could be obviatedgreat irreparable by


