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insolvent; thatastion, administeredthat the estate wasalleging
interest, allowedAdams, in was byofhalf the claim plaintiffone

to settle andcommissioner; undertookthat the administratorthe
of thethethe estate without acceptancethe claims againstpay

made andthat, wasand after the reportcommissioner’s report;
suit, administratorfiled, this thebefore the commencement ofand

to it.Adams,of andthe whole claim payadmitted promised

Hatch, theand forStickney plaintiff.

Pernald,and for the defendants.Bartlett Wiggin

Bingham, of de­J. We have two methods estates ofsettling
the the insolvent. the solventsolvent andceased persons, By

course, due and claims it are settled thedebts the estate against by
or,administrator, are inif are disputable, they adjudicatedthey

it isor him. And that aactions brought by against unnecessary
established a to enable a creditor to sue theclaim be by judgment

on if claim is nothis bond the and theadministrator disputable
admits its but or refuses toadministrator validity, unduly neglects

it. In such case the idle and ofexpensive ceremony procuringpay
198;L.,is not c.a G. Probate v.Judgerequired.judgment of

Locke,66, 70, 71;5 N. H. v. 6 N. H.ProbateJudgeBriggs, of
Adams,396; 150,Probate v. 49 N. H. 153. In theJudge of

course,of an estate in the insolvent the administratorsettlement
it,cannot claims and no action can be commenced oradjust against

him. But all claims are examined commis­againstprosecuted by
and,sioners for that until their has beenappointed purpose, report

distribution,decree made for theand administrator hasaccepted
198,to claims the estate. L. c.no G.authority pay any against

8; VanDuzer, 135;Court 13s. Probate v. Vt. ProbateJudge of
Adams, The is insufficient.v. supra. replication

Case discharged.

Stanley, J.,and J did not sit: the othersClabk concurred.

Adm'r, a., Ex'r,Whidden,& &Page, v. a.

multifariousness when thein not be dismissed forA bill willequity
connected, re-and and convenienceof the are justiceclaims parties

a litigation.quire joint
to entitle one toof the of conditionsperformance requiredThe question

of devised condition is determined uponthe possession property upon
equitable grounds.
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A devise upon condition is not barred by time,oflapse when no time is
named within which the bemayconditions performed.

The exhibition of a anclaim to administrator within yearstwo after bis
appointment is not to enable onenecessary to prosecute a claim billby
in Laws, 198,under c. s. 22.equity, Gen.

The toexception the statute topermitting parties testify, which theby
is excluded unless thesurviving party adverse elects toparty testify,

does not include cases where wereparties permitted to beforetestify
the of thepassage statute.

Equity.Bill in The was administrator of theplaintiff Page
deceased,estate of John G. and the other wereBerry, plaintiffs

heirs of The defendant Elizabeth A. Whidden wasBerry. widow
and executrix of Whidden, deceased,the will of W. andJoseph
the other defendants andwere children heirs of W.Joseph

1867,William of died in landBerry, andNewington, leaving'
estate, will, which,and a in afterpersonal certain and anbequests

wife,to his he residue ofthe his estate toannuity gave W.Joseph
Whidden, executor,his debts,condition that he the fune-upon pay
ral and sons,the with the that if hischarges, annuity, provision

absent,John andG. Charles thenW. should return to New-Berry,
debts,and theington funeral andpay the annu-legacies, charges,
residue, Whidden,then he the before toity, to themgave conveyed

in shares. And if one of said sonsequal should return and pay
one half the estate,debts and other the he ancharges against gave

him;undivided half of the residue to and if he should all thepay
debts and he the other half of the estate tocharges, him untilgave
his other son should return and his half of the claimspay against

Meanwhile,the estate. until the son or sons should return and
make Whidden was to be of andpayment, thepossessed enjoy

him, debts,estate free of to the andcharge except legacies, annuity.
the death ofUpon William Whidden took ofBerry, possession

estate,the and remained in died, 1875,till he in and thepossession
defendants are now in possession.

John 1869,G. toreturned in and remainedBerry Newington
about two months. While there he with forWhiddenarranged
the of the to entitle himpayment to one half ofrequiredmoney

estate,the and $1,950that to Whidden for thatyear paid purpose.
He intended to return to and reside there when heNewington
should West,have settled his affairs in the where he then lived.
He never returned to and died in 1878. The last threeNewington,

of his life he business,was fromyears dis-incapacitated doing by
ease and from loss of Half of what Whidden received asmemory.
a balance on the account,settlement of his administration and from
the sale of amounted,land and for land $1,950with thedamages,

$2,670.82,topaid and half theby theBerry, estatecharges against
Whidden and due to himpaid $2,413.44,wereby a balanceleaving
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much received Whid-as sothe byclaimed plaintiffs$257.38of by
to entitle them toto bewasof what paidin excess necessaryden

offor a decree theThe billof the estate. prayedthe possession
land,the or that the$257.38, of half paid bymoneyand possession

to thebe plaintiffs.Berry repaid
anfor multifariousness by improperThe defendants demurred

action, that Johnof and claimed G.and causesof partiesjoinder
land,half the and that theentitled to onebecameneverBerry

barred thethe wasbalance of byfor the money overpaidclaim
notfound that the claim was ex-The courtlimitations.statute of

two after herwithinto the executrix years appointment,hibited
on the of John G.there was no partand that culpable negligence

thehis and demandto claimin the property.presentBerry delay
to thewas offered as a witnessof the defendants proveOne pay-

didto J. The notWhidden G. plaintiffment of Berry.money by
excluded, the defendantwasand the evidence excepting.testify,

to a decree for an undividedcourt found the entitledThe plaintiffs
estate;land, $257.38the Whidden’s andthe and forhalf of against

defendantsthe excepted.

Hatch, for the defendants.

forwas thewhom Frink), plaintiffs.Page (with

rule in that all who are inter­Allen, aJ. It is equity,general
of the should be made tocausein the partiesested subject-matter

Woodward, 437,48 N.of suits. Bell v. H.multiplicityprevent
211;Simons, Searles,446; N. H. Chase v. 45 N. H.45Brown v.

Bank, itN. H. 421. Nor is511; v. 58Eastman any objection
to settle the of thebedecrees necessary rightsthat mayseparate

common centreall have a of inter­different provided theyparties,
Johnson, 9, if32 N. H. 31. And the court hasv.Abbot ju­est.

or essential of thesubstantial theof part complaint,risdiction any
Worster,Lake Co. v. 29be sustained.bill Winnipissiogeemay

433, 445.N. H.
the ofestate estate WhiddenThe claim of J. G. againstBerry’s

198,L., c. s. and theone for 22),was equitable (G.jurisdiction
administrator, Whidden,theand defendant execu-plaintiff Page,

estates,oftrix, those wererespectively properlyrepresentatives
of the administrator’sbill. The determination claimto theparties

of the other tothe of the one halfinvolves plaintiffsquestion right
claimed, as withthe and areof land properly joined plaintiffsthey

Whidden,of claimsand the heirs whose andThe widowPage.
to those of and the heirs ofinterests are adverse both Page Berry,

defendants. TheWhidden’s executrix asare withproperly joined
to the real estate includes the settlement ofsettlement of the right

of the claims of thefor The connectionthe claim compensation.
suit,inthe convenience of them onedifferent and adjustingparties,

and be notand that the claims sev-render it partiesequitable just
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when, case,ered in and so as in thislitigation; peculiarly the
not make it thatfacts do can be doneinjustice aappear any by

Bank,of all the Eastman v.joinder parties. supra.
theAs to estate of William J. G. and WhiddenBerry, Berry

each in likestood towards other a relation that of andmortgageor
with the in and themortgagee, mortgagee possession mortgageor

redeem;to that Whidden towas not accountproceeding excepting
for rents and of the inestate while The returnprofits possession.

toof J. an intention to come thereG. with andBerry Newington,
live he should at West,when have his business affairs theadjusted
his with the inWhidden to meet conditions the willarrangement

estate,to entitle him to the theone half of andnecessary payment
sumof a of for withoutthatlarge money purpose apparent objec-

time,tion at athat were so far of the con-by anybody performance
that,ditions, on ascertained,the of balance whenpayment any

terminate,titleWhidden’s would be defeated and and wouldBerry
be entitled to the the of theOn condi-possession. performance
tions, was estate,he entitled to one half the theof all residue of

as well as real. Whidden consumed or ofpersonal having disposed
estate,the and himself with it in his administra-personal charged

account,tion he could not make theofBerry possessed personal
estate, and the balance found due on the settlementequity applied
of his inaccount of the sum of torequired fulfilpayment Berry
the conditions of the Inwill. the same Whidden should ac-way,

the ofcount for land hadwhich he sold andproceeds actually pre-
fromcluded and for fromBerry receiving, received landdamages

sums,taken. One half of these with the amountactually paid by
exceeded the sum to entitle him to theBerry, required possession

of one half the estate. His in claimhis to thedelay prosecuting
estate, and his to take cannot bar theneglect possession, equitable

theof heirs. Time was not of the essence of the deviserights
under which the of the are asserted. No timerights plaintiffs was

within which thenamed devisee must the conditions toperform
inferred;toentitle him the nor was to be and inproperty, any the

with noWhidden time was nor couldarrangement specified, any
circumstances,be inferred from the within which shouldBerry

Gordon, 444,come into the estate. Ewins v. 49 N. H. 459. There
was no such or in the as todelay negligence makeasserting right
its enforcement now a or on defendants,thehardship injustice who
have for without the of interest,enjoyed many years, bothpayment
the consideration and the for which the considerationproperty was

and, so far as without addedpaid, appears, tohaving theanything
thevalue of estate.

The amount received Whidden in excess of thatby re­being
to be his administrator hasquired paid Berry, a claimby against

the ofestate Whidden for the sum suchof excess. The claim not
been within three afterpresented the of admin­having years grant

estate,onistration Whidden’s the sole inplaintiff’s wasremedy
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exhibit theIt toL., 198,e. 22. was not necessarys.G.equity.
Webster,v. 58two Websterto the executrix within years.claim

on thefound no partThe court negligenceN. H. 247. culpable
claim;thein not sooneror his intestatethe prosecutingof plaintiff

matterin fact andboth being dependingdegreeand negligence
evidence, to revision here. Justiceis notthe finding subjectupon

the claim.the‘allowance ofrequired
beenof the defendants that hadevidence of one money paidThe

excluded because theto and which wasWhidden plain­Berry,by
substance,was,elect to indid not mate­tiff administrator testify,

the andstate of the accounts betweenrial on the parties, compe­
have been admissible. Thetent, wouldand generalordinarily

statutes, witnesses,to be wasof the topermitting partiespurpose
field andnot contract the of anand testimony, exceptionenlarge

boundaries would have been to thethe former contrarynarrowing
370,N.the statutes. Moore v. 44 H.Taylor,of enlargingspirit

Marston, 31; Harriman,N. v.375; 52 H. Stewart 56Clements v.
316,25; law,56 N. H. 318. Atv. commonN. H. Day Day,

rule, andboth in law inthe equity, excluding partiesgeneral
and themhad were casesamongfrom exceptions,testifying,

the was to fur­where accounting requiredof accounting, party
and submit to an ofaccount on oath examination thenish an

nature,where, their theitems, from facts wereand cases solely
eases,of the In suchthewithin knowledge parties. parties,

on leave of court for thatbecame witnesses granted purpose.
338;335, 501, 506;11 N.Ev., ss. Hollister v. H.3 Gr. Barkley,

315,N. H. The14 325. admission of a.v. Society,Society
case,not a matter of into was buttestify rightparty any

coux-t;thediscretion of and when the discretionwithin the was-­
in inmasters the discre­exercised chanceryby equity proceedings,

theto revision chancellor. The oftion was subject by practice
examined and forto be themselves was re­testifyallowing parties

caution, and underto never txnless thesorted with great peculiar
of the case could not be attaixxedcircumstances withoutjustice

where,in no case from theit. It was of thepermitted position
itan unfair would be to oneadvantage given byparties, party

other. 3 Ev. 338. when thethe Gr. And fact inover question
the of the ain and deceasedoccurred presence only plaintiff part­

defexxdant,theof the examinatioxxof thener was held im­parties
calculated to the an unfairas give plaintiffproper advantage.

of defendaxxtfrom ixiexclusion the this caseThe was a.testifying
of Theexei-cise discretion. facts within thebeingproper wholly

of the deceased and the defendant and theknowledge party, plain­
thenot to evidence wastiff inadmissible if the-­electing testify,

Davis, N.statute v. 47 H.(Chandler 462),exception applied and
rule,the not theunder common-law narrowed statuteby exception,

itwas no error in on the thatthere its admissionexcluding ground
an unfairthe defendantwould give advantage.
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The heirs are entitled to a decree for theplaintiff ofpossession
land,one half the and the administrator to a decree for the pay-

ment hisof claim.
overruled.Exceptions

J.,Bingham, did not sit: the others concurred.

a., Adm'rs,& Burroughs,Peirce v. Ex'r.

The statutes parties testifyto did not thepermitting repeal common-law
that therule, in equity surviving party testifycan to matters of ac-

master,in of thecount the discretion subject to revision theby chan-
cellor.

Equity, theBill in administrators of the estate of Ann R.by
P. the executor of the will ofagainst surviving CharlesBurroughs

an of thefor income ofBurroughs, accounting property bequeathed
testatethe defendant’s to Mrs. Theby defendantBurroughs.

stocks, andclaims credit certain stock,for to take newrights pur-
Thechased for Mrs. matter inBurroughs. wascontroversy

whether the was made Mrs. orby the de-purchase Burroughs by
fendant, latter,and if the whether with received fromby money
the theincome of or withproperty bequeathed, furnishedmoney

The wasMrs. cause heard referee,aby Burroughs. whoby per-
mitted the defendant to that he madetestify for thepayments

fromstocks and the income of the estate. If hisrights testimony
admitted,was the referee finds that the credits claimedproperly

the should be allowed.defendant The toby plaintiffs excepted
the testimony.

A. R. and forMatch thePage, plaintiffs.

Mackett,Pernald and M.W. for theWiggin defendant.

Smith, theJ. At common law could insurviving party testify
master,ofin matters before discretion,a inequity hisaccounting

to the Whidden,revision chancellor.subject v.by Page 59 N. H.
•507. The statutes to were notpermitting parties intendedtestify

to this rule of the common law. The intent ofrepeal the legisla­
ture inwas the direction of and not of theenlarging, restricting,
admission of v. Marston, 31;Clements N.testimony. 52 H. Stewart

Harriman, 33;25,v. N. H.56 v. N.56Day 316,H. 318.Day,
is inThere this case which shows that thenothing discretion of the

exercised,referee was not and we see no occasion tofairly revise it.


