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will not be heard to deny it. Allon v. Gilmanton, 2 N. H. 520 ;
Wells v. Iron Co., 47 N. H. 285; Page v. Brewsters, 54 N. H.
184 ; Brooks v. New Durham, 55 N. H. 559. No cause for relief
has been shown, and we see no reason why he should not be held
to his agreement to pay the profits which have accrued during the
delay, and which the plaintif might otherwise have received.
This being a suit to foreclose a mortgage, and being an equitable
proceeding, the plaintiff will not be driven to his action at law to
recover the mesne profits, but under the prayer for further relief
he may have a decree for the same in this suit. The same result
in effect is reached, if the entry on the docket is regarded as terms
of continuance.

Swan’s claim, that he is liable only for mesne profits actually
received after deducting proper expenses, is not, as an absolute or
universal rule, correct. Mayne Dam. 392 (Wood’s ed., s. 584).
It omits the consideration of material circumstances, the most im-
portant, perhaps, being the proper management of the premises.
The rule proposed by him would relieve him from the consequences
of bad husbandry, and perhaps from the consequences of misman-
agement, not wholly unpremeditated.

Case discharged.

CLARK, J., did not sit: the others concurred.

RICHARDSON & a. v. SMITH.

A judgment rendered by a justice of the peace, in a matter of which he
has exclusive jurisdiction, will not be quashed on certiorari because his
decision was not announced at the close of the hearing, especially if no
objection is made to the delay.

On a common law certiorari, a regular judgment of the inferior tribunal
rendered within the limits of its jurisdiction cannot be revised as to
matter of fact.

Prririon for a writ of certiorari to quash the record and pro-
ceedings of the defendant, a justice of the peace, on the complaint
of 8., a highway surveyor, for a warrant directing the removal of
certain stones and earth in a highway. The petitioners alleged
that a hearing was had on the complaint, but that no judgment
was rendered thereon, nor was the hearing adjourned, and that at
the hearing it appeared that there were no stones or other thing
incumbering the highway. The defendant answered setting forth
the proceedings before himself as justice, and annexed a copy of
his record of the same. It appeared from the vecord that due
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notice was given of the hearing; that the petitioners were present
and were heard; that it was adjudged that the stones mentioned
in the complaint were placed in the highway by the petitioners
unlawfully and were an incumbrance therein, and that it was
necessary for the public convenience that the same be removed;
that the petitioners had been duly notified by the surveyor to
remove the same ; and that it was thereupon ordered that a warrant
issue to the surveyor directing him to remove the stones and sell
s0 many as might be necessary to pay the costs taxed at $4.75, and
three times the price of the labor in removing the stones, estimated
at $18. A warrant was accordingly issued to the surveyor, who
removed. the stones, and upon due notice sold the same at public
sale, and made return of his doings upon the warrant.

Facts found by a referee. The stones described in the complaint
were not an incumbrance in the highway. A$ the hearing ap-
pointed by the defendant the petitioners attended and were heard,
and a view taken of the alleged incumbrance. When the hearing
closed no decision was given nor adjournment had, but the defend-
ant announced to the petitioners that he would make his decision
known to one of them in a day or two. The petitioners thereupon
left, and at about the same time the defendant went to the barn of
the complainant, and, in the presence of the complainant and his
counsel and others, rendered his decision that the stones complained
of were an incumbrance, and should be removed for the public con-
venience. The petitioners were informed by the defendant on the
next day that he had decided against them, and two days after-
wards they learned fully what the decision was.

C. U. Bell, for the petitioners.

G. 0. ¢ G. K. Bartlett, for the defendant.

SwitH, J. It does not appear that the petitioners objected to
the course proposed by the defendant when the hearing before
him closed ; nor does it appear that there was any further hearing
after they left; nor is it found that any frand was practised. The
judgment was not invalidated by the defendant’s delay to make
his decision known to the petitioners until the day following the
hearing. Bla v. Goss, 20 N. H. 63. Whether certiorar: is a
proper process to set aside a judgment fraudulently rendered, we
have no occasion to inquire.

A justice of the peace, upon proper proceedings, has jurisdiction
of timber, lumber, stone, or other things upon a highway, incum-
bering it. G. L., ¢. 76, ss. 4, 5. The proceedings are of a sum-
mary character, and intended to afford a prompt remedy for the
removal of incumbrances rendering the public use of the highway
unsafe or inconvenient. Whether such lumber or stone is an in-
cumbrance, and its removal necessary for the public convenience,
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are quostions of fact to be determined upon a view and upon other
competent evidence by the justice. The magistrate found that the
stones were an incumbrance, and their removal necessary for the
public convenience. His proceedings as shown by the record were
regular, and the record is conclusive. State v. Thompson, 2 N. H.
287: Petition of Landaff, 34 N. H. 168, 178, 176, 178; Hayward
v. Bath, 85 N. H. 514, 5622. To look into the facts and hold that
the magistrate decided wrongly (provided we should come to that
conclusion), and therefore that he had no jurisdiction, would be
turning the process of certiorari into an appeal. The common-law
writ of certiorari is awarded after judgment, where the court
above has no jurisdiction of the original cause and can render no
judgment in if, in order that the judges may inspect the record and
see whether the inferior court has kept within the limits of its ju-
risdiction. 1 Tidd Prac. 838, 834; Petition of Landaff, 8+ N. H.
168, 173. The record in this case discloses no error.

Writ denied.
All concurred.

Smiri ». CUSHMAN,

The question, whether a defect of proof in evidence addressed to the court
can be supplied after verdict by newly discovered evidence, will not or-
dinarily be considered on a motion for a rehearing : it is a question to
be decided at the trial term.

MorIoN, for a rehearing of the case reported anmte 27. The
plaintiff, since the former decision, having discovered the deed
from Haines to Ladd granting the driftway, now moves for a re-
hearing, and asks to be allowed to supply the missing link in his
chain of title.

Frink, for the plaintiff.
A. R. Hateh, for the defendant.

CrArx, J. The court is of opinion that the motion for a re-
hearing should be denied. At the frial term, if it appears that the
newly discovered evidence raises nothing for the consideration of
the jury, but a mere question for the court, by which the former
trialscould not be affected in a manner unjust to the defendant, the
presiding judge will determine whether justice requires a new trial
of this point only by the court, and make such order as justice re-
quires. No question of mere law is now presented which we can




