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Ex'x,Snell, v. Parsons.

Laws, 228, rightc. s. not take the common-law of16, awaydoesGen.
ofgivea to in evidence his book accounts hisparty supported by

oath, when the other is an executor or administratorsuppletory party
and does not to testify.elect

of a of and supple-Services be his hook accountslawyer may proved by
oath.tory

Assumpsit. for ser-in set-off an accountThe defendant filed
executrix, todid not electvices as a The anlawyer. plaintiff,

the de-to the court refused totestify. Subject exception, permit
hisfendant to in his accountsevidence hook of bysupportedput

oath. Verdict for thesuppletory plaintiff.

Smith,T. J. for the defendant.

theforCopeland Mdgerly, plaintiff.$

Bingham, J. a could not at commonGenerally party testify
law, but he could in bisevidence books of accountgive supported

Moulton,his oath. v. 3 N. H.Eastman Theby 157.suppletory
fact that the other was an executor or administrator did notparty
affect Laws, 228, 13,this Gen. c. s. it is thatright. By provided
a in civil cause. Sections 16 and of the17party may testify any
same that neither shall when the ad-chapter provide party testify

executor,verse administrator,is an or insane unlessparty person,
executor, administrator,the or elects to itguardian testify, except

to courtthe that be done without hisclearly appears injustice may
13,16Section is intended as an to sectiontestimony. exception

and not as an to the which the had at com-exception right party
mon law to in evidence his ofbooks account hisgive supported by
oatb. The law in this remains as it beforewas statuterespect any

374;was enacted 370,the 44 H.subject. Moorev. N.upon Taylor,
232;Swain v. Whidden, ante, 507;41 N. H. v.Cheney, Page p.

ante,Peirce v. 512.Burroughs, p.
set aide.Verdict

Foster, J., did not sit: the others concurred.

Robinson v. Dover.

Windham,Berry v. (ante, p. 288) affirmed.

Appeal, Dover,a resident of from the refusal of the tax'by
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assessors of Dover to1 abate a tax assessed them hisby upon deposit
a Massachusetts savings-bank.^in

Sail, for the plaintiff.

Smith,T. J. for the defendants.

The of the third clause, 6, Laws,language s. a. the53 of Gen.
for éstateproviding personal taxation,liable to reads as follows:

“ Stock in located out ofcorporations state,the owned personsby
state,in the whichliving is not the indi-assessed and taxed to

viduals the same theowning towns where areby such corporations
“located.” clause,And the fifth as follows: on hand orMoney

interest,at more than the owner for,interestpays moneyincluding
bank,in otherdeposited state,”than aany thiswithinsavings-bank

&c. These shouldprovisions be isconstrued It cleartogether.
that the legislature intended that inthereby money deposited
foreign shouldsaving-banks here,be taxed thenotwithstanding
stock, if that term,is a of that was taxed in aproper corporation

state. Whileforeign we admit that for the de-certain purposes
inpositors stockholders, is,besavings-banks treated as that asmay

owners of the bank,of the ofwe that forproperty say purposes
taxation the didlegislature not intend to include in sav-deposits

“in theings-banks term stock in but did intend tocorporations,”
tax such in banks,deposits thereof,to the owner in thisforeign

“state resides,where he even the full taxhavethough they paid
therequired laws ofby Massachusetts to be on inpaid deposits

in thatsavings-banks commonwealth,” and is notthat such a tax
because itillegal is or be double.may

The ofpower taxation is limited to withinnecessarily subjects
the jurisdiction state,of the and those aresubjects prop­persons,

business,anderty, others;and there are no and is to beproperty
taxed in the of thejurisdiction owner if or situatedwherepersonal,
if real. Nashua Nashua, 389;Bank v.Savings 46 N. H. Great

v.Barrington Com., 572;16 Pick. v.County Blood 17 Vt.Sayre,
609. But it is also for state to thatcompetent any provide tangi­
ble personal situate within it be taxed there irre­property' may

of thespective owner,residence of the and because it has come to
be a or fixture elsewhere than at thepermanency residence of its
owner. Blackstone, 488;Blackstone Co. v. 13 Gray PeopleManf.
v. 48 N. Y. 390. SoOgdensburgh, be taxed likecorporations may
natural on theirpersons and business. case,Yet their asproperty

taxation,respects is somewhat and taxes arepeculiar, imposed
them in variousupon franchise,as tax theirways, by specific upon

or on their valuation, or on their stock.property Andby capital
franchise,be taxed on theirthey may and also taxed as persons,

where on,„ontheir business carriedis their stock or theircapital
Co.,v. Utica Ins. 15 Johns.property. 358. And thePeople
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full totaxed inbea maystock in corporationof foreignshares
their whereofowners, of the taxation propertyirrespectiveresident

Boston, 316; Allen v. As­12 Allen Vanv.is located. Dwightit
Tennessee, 679,95 U. S.v.573, 584;sessors, Farrington3 Wall.

193, it is held196. AndPerdicaries,687; 96 U. S.v.Dewing
on theirand also capi­of athe franchisetax on corporation,that a

has inThe franchisetaxation.is notor duplicatetal property,
is in­taxed, if theevenvalue, be capitalanda mayfact property

Boston, 1 Cush.v.Tremont Banksecurities.in non-taxablevested
365; Com.Rochester, Y. v.N.142; Bank v. 37Monroe Savings

tax on theheld that ait is alsoCo., Allen And12 75.Gas-Light
a taxand notfranchiseis a tax on theof savings-banksdeposits
428;Bank, 5 Allenv.the bank Savingsofon the (Com.property
of atheMills, money11 Allen while268),v. WashingtonOliver

bank in­him, of thetheto andbe taxed depositsdepositor may
Adams,Co.v.Yubato the bank.also be taxedthis maycluding

35.Cal.7
is imposed,of frequentlytaxation personal propertyDuplicate

offor theis, a govern­that it be to supportsubjected levymay
location,also, he sub­ofaandment for a current by changeyear,

isindirect taxationSo, ofto a where asecond systemlevy.ject
occur; in casesvaluation, andthis willtaxationcombined with by
taxed, theand alsoa arethe stockholders ofwhere corporation

itself, suchAndbe discovered.a like result will yetcorporation
Indeed,of anyis not reasontaxation being duplicate.illegal by

else thantaxation, embracesof if it anythingespeciallysystem
valuation, and from necessitywill almost certainlyproperty upon

inbeTrue is to legisla­results. soughtunequal equalityproduce
musttion, Taxbut are not demanded. legislationimpossibilities
once;to taxis as asand the to tax twicebe amplepractical, power

the sameif, case, the tax roachesin it were admitted thatand any
is notof the taxthetwice for the same purpose, illegalityproperty

381;32 Pa. St. Westestablished. v.Finley Philadelphia,thereby
Co., 232; The Toll BridgeCo.v. Chester 30 Pa. St.Chester Gas

Me. 255.Osborn, 7; v. 36v. 35 Conn. Bank Augusta,Co. Augusta
is where the sameThe taxation which is personillegalduplicate

the same author-is calledon the same of taxation bysubject upon
to theis, state, contribute twicein the same tothat directlyity,

from one taxBut differentsame burden. this is an thingentirely
on,is carriedthe business of a or where iton person corporation

owner, in fact isits where itanother on the toand property
same interests.situated, reach thethesealthough indirectlymight

isto the Whattest is to be found in the answer question,The
the statute isthe ofthe intent ?■—and where meaninglegislative

clear, because itthe court not it invalid indirectlywill pronounce
results in taxation.duplicate

true, ofthat the citizenstheIt is federal constitution provides
immunities ofthe andstate shall be entitled to alleach privileges
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states,citizens theof several but it is no of theviolation privileges
and immunities of citizens of other states to arequire corporation
of which are stockholders submit toto such taxation as thethey
state see fitshall to as a condition of business therein.impose, doing

Hull, 152;Ca­ v. Church, 169;tlin 21 Vt. Hartland v. 47 Me.
Estate, 106; 429;Hood’s 21 v.Pa. St. Tatem Zab.3Wright, (N. J.)

Co.,v. Ins. 29 Cal. 533.People
Now there can be no but that Massachusetts taxquestion may

the of state,non-residents in in that nordeposits savings-banks
would the tax be if in one bank all the wereillegal any depositors
residents of New in suchBut a case can it beHampshire. said
that the tax would a taxbe ? Taxupon property upon property
must be while the tax isproportional, withoutsupposed imposed

raised,reference to the amount toany be withoutrequired any
theto real ofvalue the or connection theregard withdeposits, any

whole amount of liable be into assessed the common-property
How, then,wealth. it be tocan held be a tax upon property?

while, franchise,aas tax the there can nobe of itsupon question
And tax,if the had for such a andlegality. legislature provided

also for valuation,a tax the of the bank the sameupon property by
interests would indeed have been to incur the burdenscompelled
of taxation, but neither would have been for theduplicate illegal,
reason that one business,would have been a tax the and theupon
other the of the bank. Nor it be said to becanupon property,
double when one theseof taxes is assessed in state and theone

Indeed,other in some other state. that for thejustice demands
ofprotection the all who receive its benefitsgovernment parties

burdens,should be called to bear its and extendsupon government
its non-residents,as to the ofwell business there carriedprotection
on, as to the and of residents.personsproperty

Bingham, J. The of an divi­despotic power making unequal
sion of was in IronThe Salempublic expense upheld Factory

v. Danvers, construction,Mass.10 514.Company By statutory
taxation,double the real estate was toauthorizing heldplaintiff’s

be estate,oncetaxable to the real and theas once tocorporation
stockholders as shares. the ofNew actcorporate By Hampshire

1833,4,Jan. estate,stock in and realany corporation, including
and were in the list of taxablefactory buildings putmachinery,

and v. 423,in Smith N. H.9 tbe Massachusettsproperty; Burley,
decision was cited to sustain the taxation of a Peterborough factory
once to the as real in toestate and oncecorporation Peterborough,
the stockholders as shares in the towns theirof residence.corporate
There nowas statute double taxation. Butexpressly forbidding
the court said it notcould for a moment be that thesupposed

“intended a double of totaxation the oncelegislature property,
itself,the beand to the which wouldcorporation again corporators,

unconstitutional;” nounjust, and and that there wasoppressive,
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the clausedoubt “all other stock in was intendedany corporation”
“to include stocks in if for which no othercompanies, any, taxing

been, are,had been made.” There have and still variousprovision
statutes, which,clauses of the if understood wouldliterally, require

an division of what isunequal called doubleexpense bypublic
taxation. But theirwhatever literal have beensignification, they

tounderstood division because an divisionrequire ancqual unequal
notis taxation. In Smith v. the de-Burley, forty-two years ago,

fendants contended for an that wouldunsuccessfully exception
take out of the otherwise universal rule.corporate property

The doctrine of in the division of hasinequality public expense
in other but not ingained ground Newjurisdictions, Hampshire.

The the doctrinelegislature, be intro-apparently fearing might
will,duced hero construction theby judicial against legislative

1853,declared, in that the laws of thisexpressly state shall not be j
jso construed as to cause stocks or other toany corporate property 'be twice taxed. The court had shown no towards thetendency

construction thus On theprohibited. contrary, had said it .they
be unconstitutional,would andunjust, andoppressive, couldthey

not for a moment it was intended the Butsuppose by legislature.
unknown;overruled decisions were not the court might change

their and the undertook toopinion: render alllegislature miscon-
struction on this The Massachusettssubject impossible. precedent,

in Smith v. could notrejected be followed inBurley, otherany
case after it was enacted that the laws of this state shall not be so
construed toas cause stocks or otherany corporate to beproperty
twice taxed. The fundamental that taxation is anprinciple, equal

ofdivision the collectionpublic fromexpense, member ofevery—a
the of his share of thatcommunity expense, protected by—was

of the state. Theevery possible court could noguaranty mored<^
than did in Smith v. to thatthey theBurley give principle security
of and thejudicial authority; could do nolegislature more to

thatprevent withdrawn a ofsecurity being by change judicial
opinion.

The laws shall not be so construed as to cause toany property
be twice taxed. This declaration of intention is con-legislative

;clusive it controls all laws to which it is and it isapplicable;
to all tax laws. Ttsapplicable was not itsmeaning changed by

condensation in the revision of the statutes. It unmistakably
shows that constructionany statutory liablemaking any property
to double taxation is erroneous. It shows that clauses ofmany

which,statutes,the taken and wouldseparately makeliterally,
some thrice,taxable twice or areproperty not to be taken sepa-

and but are to berately understoodliterally, as thesubjecting
describe to taxationproperty and asthey single only, designed, by

their andvaried tocomprehensive descriptions, prevent property
taxation. To thatescaping single is taxablesay to eachproperty

of two orpersons, or in eachcorporate states,of twoincorporate, is
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of this statutein contradiction and defiance ofto con-generalsay,
struction, be so construed as to causethat the law shall property

leftThe thisto be twice taxed. statute inquestiononly open by
is, taxable ?what state arethis case In Thesavings-bank deposits

in in Massachusetts isa taxablesavings-bankdepositplaintiff’s
or It is notin Massachusetts in Neweither taxableHampshire.*both states.in

is, whether isnot the taxed inThe depositquestion plaintiff’s
Massachusetts, inbut whether it is taxable Massachusetts or in

here, the tax couldIf it were taxable not beNew Hampshire.
taxedthatthe was inon the Mas-abated property wrongfullyground

land,If the owned New itssachusetts. Newplaintiff Hampshire
innot be abated a taxation of ittax would Massa-byHampshire

land, the factAnd if he owned Massachusetts that itchusetts.
noin Massachusetts would be cause for itnot taxedwas taxing

here.
should his from theIf the Massachu-deposittransferplaintiff

it would not be taxablesetts to a New Hampshire savings-bank,
bank,twice, and to him. The title of hisonce to the again money

divided, it innot awas bymultiplied, depositing savings-bank.
is the and the other theof its calledOne parts legal, equitable,

to the bank as trustee: the re-title. The legal passed equitable
as cestui trust. When thein the wasmained depositor que money

trustee, and thethe title held the titleequitabledeposited, legal by
before,were no more than werethe whenheld theyby plaintiff,

notthem both undivided. The are than thehe held parts greater
whole, the trustee is orwhether incorporated unincorporated.

538,Manchester, N.v. 58 H. 563. And the areMorrison parts
whole,the whether the and the trusteenot than beneficiarygreater

not,are, state line. The of theare aor separated by separation
raises Inthe title the state line the whichof question,byparts

?taxableis thestate property
case,view of thecannot be'avoided correctanyThis byquestion

view is based the maxim ofsuch equalsince every necessarily upon
is division of Athat taxation an equal public expense.rights,

is his share of incurred him and the otherman’s tax expense by
for and hisof the a and theirmembers community public purpose,

as, maxim,And this no canbenefit. governmentcommon upon
share,to than his eitherhim more by holdingcompel payhonestly

state,taxable in one or it taxablehis twice by holdingproperty
states, it is in this case toeach of two or moreonce in necessary

Andstate the is taxable.in which depositascertain plaintiff’s
fund held in trust a Massachu­not an Athis question. byopenis

inor other is taxable Massachu­setts savings-bank, corporation,
orsetts, held in trust a Newas a fund Hampshire savings-bank,by

Coite,in v.is taxable New SocietyHampshire.other corporation,
609, Windham,in594, and authorities cited v.Berry6 Wall.

inas the amount of invested288, 290. Andante foreign capital
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New far exceeds the amount of NewHampshire corporations
investments in 'the rule isHampshire foreign corporations, very-

thisto state. The of Newadvantageous deposits Hampshire sav-j
here,have been as taxable whether'ings-banks regardedalways

the resided in this state or elsewhere. This settled ruledepositors
of this and all other is decisive of this case. If thejurisdictions

Massachusetts,should transfer his toresidence and hisplaintiff
to a New the would bedeposit Hampshire savings-bank, deposit

Therefore, law,taxable here. the ourof own theby principle
is now taxable in Massachusetts.deposit

the rule of Massachusetts can her citizensBy inequality, compel
to a Massachusetts tax all New land ownedpay upon Hampshire

them, as well as double tax land,a their Massachusettsby upon
rule,because, is,that taxation not an division ofby equal public

but such an exaction as a lawlessexpense, arbitrary pleases gov-
rule,ernment. Under that the in what state isquestion, property

taxable, immaterial;is for the citizen has no ofright property
a vested with a andagainst government unlimiteddiscriminating

confiscation,of exercised apower calledby process erroneously
taxation.

The doctrine of so and in otherinequality, prevalent oppressive
countries,and is defended on various isages It said thatgrounds.

a double taxation of is in some in­corporate property justified,
manner, the franchise. Acomprehensible franchiseby corporate

kind;is of a certain and if it isproperty worth it isanything,
taxable, like other at its Carter,full value. v.Bartlettproperty,

105, 106.ante It is a of the and the tax­part corporate property;
ation of all the value,at its either to thecorporate cor­property

stockholders,or the includes a taxation of theporation franchise.
It is said the of a real or is taxableproperty corporation, personal,

owner,to its the itsand stock is tax-corporation, personal property,
owners,able to its the stockholders. This makes theargument parts

of a twice as much as the whole of it.thing The shares of the stock-
holders are their shares of the title of the theequitable property,

title of which is in thelegal The is notcorporation. property
doubled itsby merely from its title.separating equitable Alegal

.tax the ispaid out of the ofby corporation estate the stock-paid
holders their andby trustee. the cor-corporate agent By making

investment, do notporate double their share ofthey the public
unless the value of the investedexpense is doubled. Ifproperty

the value,investment is doubled in it bears its ofshare the public
when it is taxed at its value toexpense the ascorporation corpo-

rate If it is taxed at its value to theproperty. again stockholders
as their shares of the it bears twice itscorporate shareproperty,
of the public expense.

It is said that one tax be laid and anothermay upon property,
Commissioners,tax its income. Belo v.upon 415;82 N. C. Worth

Commissioners,v. 82 N. C. 420. An of thedivisionequal public
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be made a tax and an income tax.expense may Tbeby property
of divisionmodes be numerous and various. If tbe result is'may

division, it is taxation. But anan tax of allequal equal property,
a so-calledtax laid tbe ofincome farms andaccompanied uponby

the income of othernot would not beupon any property, accepted
the as an' or honest division of theircommunity equal commonby

burden.
It is said that the of-trustee andrelation isbeneficiary analogous

Commissioners,v.to that of debtor and creditor. Belo supra.
view makes it whether the trusteeThis immaterial is incorpo-

case,or not. In either all taxes of the trustrated property,
both, are,thewhether the trustee or or inpaid by beneficiary, by

effect, out of the estate of the orpractical paid person persons
interest'.the exclusive beneficial A tax out of thehaving paid

trustee,fund the is the trustee astrust of theby paid by agent
same,is theAnd the result and the in thebeneficiary. inequality
same,of is the whether onedivision tax of thepublic expense

is to the trustee and anotherfund assessed to thetrust beneficiary,
trustee,tothe fund is taxed twice the or twice towhether theor

beneficiary.
were taxable to the bank asIf a holder ofsavings-bank deposit

interest,title without beneficial and also to the de-the anylegal
the title andas holder of the entire beneficialequitablepositor

income,an all held ex-interest producing property by guardians,
administrators,ecutors, or other orincorporated unincorporated

trustees, if,would in like manner be twice taxable. And on ac-
title,of the from theof the orcount onlegal equitableseparation

creditor,the of debtor and anof additional taxaccount analogy
trust,itwhenever was in it wouldupon property putwere put

trustee,otherthat when a or or un-follow guardian incorporated
a trust fund in a it is taxabledeposits savings-bank,incorporated,

bank, to theto the a second timeonce and afiduciary depositor,
it,to the who derives incometime from orthird only person any

interest in it.beneficialhas any
testator, a son anda aWhen inca-having capable daughter

ofleaves half hisof estate to the sonmanaging property,pable
half in trust for thethe other the tax of the wholedaughter,and

half.not increased one The mere trustis does nottherebyestate
share of thethe twice as muchmake asdaughter’s public expense

brother’s; double taxation ofand the her wouldher beproperty
of a for a misfortune. Ifthe she lived in thispenaltyimposition

Maine,trustee, instate, her the trustand fund inliving deposited
it would not beMassachusetts taxable in each ofa savings-bank,

A wouldthree states. In whichthe statejust government inquire,
? It would nottaxable whatis the fund falseinquire by analogy

creditor, or whatdebtor and thequibbleof by disregardingverbal
and theof sense and thesubstance common-rejecting legalthings,

case, the could besense of the anbeneficiary despoiled by unequal
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her brother’sofdivision expense, taxingdishonest publicand
The ofonce, more than once. legalityand herstaxingproperty

understanda failure tocan maintaineda be only bysuch wrong
is, that, instead of anbeingtaxation and by understandingwhat

of an ex-the of themembers communitydivision amongequal
benefit, taxation is afor their commonincurred thembypense

absolute rulerof his as an capri-of such subjectsseizure property
his own use.to tochoosesciously appropriate

taxation, like otherofA any sys-substantially unequalsystem
is calculated to theof and encouragetem oppression,injustice

and their and to theirof discouragepersons property,emigration
to such asand is entitledstate prosperityeveryimmigration:

Thisfrom its methods of administration.arises justnaturally
the of and butnothas adopted repulsion expulsion,state policy

in,the of to remainhas contrary inviting peopleadopted policy
into, thatto a where theand come territory principle prevails

,share,share,his no more hisis bound to bear and thanoneevery
is notburden. this tax-of the common Upon principle, property i

state,one nor in each states.twice in once of twoable

Tax abated.
J.,Clark, did not sit: the others concurred.

&Foss, Ap't, a., Ap'ees.v. Lord

in his own name from the disallowanceof aindorser cannot appealAn
toby the to a commissioner exam-appointednote exhibited indorsee

asand allowclaims an estate administered insolvent.againstine

Appeal. The deceased,held theProbate plaintiff against
Gibbs, dollars,a for heT. note ten thousand whichJohn indorsed

delivered before its to Marx estate& Son. Theand wasmaturity
as insolvent. Marx & Son the note toadministered thepresented

commissioner, disallowed;itwhom was and theby plaintiff ap-
pealed.

Smith,T. J. for the plaintiff.

for theBurleigh, defendants.Wells

Bingham, J. creditor dissatisfied thewith decision ofAny the
claimcommissioner him exhibitedupon any there-by may appeal

L, 200,c. 1. Afrom. G. s. creditor is one who has a toright
anthe fulfilment of orrequire contract. 1 Bouv.obligation Law

Die. The maker of a409. note is not liable to the -indorser and
lix. 35YOL.


