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sum,bond to tbe of in a reasonable with sufficientjudge probate
condition,sureties, other toupon among things, faithfully discharge
render,trust, oath,andhis a true and account of hisjustupon

“S., 165,when thereto c. 2.G. s. Suchguardianship, required.”
often,as once inas three shall settle hisguardian, years, guardian

account, settle,and if for four to his trust shall beneglect yearshe.
revoked, and he shall not be of the sameagain appointed guardian

S., 166,minor.” G. c. s. 13.
This action is a bond to recover thebrought upon guardian’s

amount found due from the a settlement of hisguardian upon
court,in theaccount and the sureties contend that rea-probate by

son of the of the to settle his accountneglect guardian guardianship
thanfor more four are from foryears, they discharged liability any

funds to the hands of the after that time. Incoming guardian
words, it isother claimed that the of the to settleneglect guardian

his account releases the sureties from further Withoutliability.
the whether the of the todetermining question neglect guardian

terminates the without action of theguardianship any pro-settle
court, we think this is nobate defence. The andundertaking

is,of a a bond that thepromise surety upon guardian’s guardian,
trust,other will his and willamong things, faithfully discharge

render and true accounts of his when lawjust guardianship by
He becomes for ofthe therequired. surety purpose enabling

ward,to of thetake the estate of andguardian possession having
his ofcontract enabled the to assumeby suretyship principal

the and thus of theof obtain estate ofposition guardian, possession
ward,the he is the of his bond fromestopped by stipulations alleg-
a from his reason of the ofing discharge legal liability by neglect

duties,the to the for the faithfulguardian perform legal perform-
ance of which the bond was Whatever be thegiven. may legal
effect of the failure of the to settle his account asguardian required

themselyesstatute, it athe the sureties cannot avail of as de-by
Hammond,fence their on the bond. v.Woodburyagainst liability

332, 340; Hammonds,54 Me. v. 27 Gratt. 651.Sage

■ Case discharged.

Allen, J., did not sit: the others concurred.

v. Goodwin.Goodwin

a contractboth of a andreceiptof the characterA writing partaking
evidence, is a re-far as itsoby paroland controlledbe variedmay

contract,like other writtenanyin other it standsrespectsbutceipt;
evidence.by parolhe contradictedand cannot
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to tlie cir-in referencemeaninghas one distinctcontracta writtenIf
intended to expresssignerthat thecase,of the evidencecumstances

orof fraud mis-in the absenceis not admissibleother meaningsome
take.

defendant, ofAssumpsit, is executrix theof tlie wlioto recover
$100, inter-deceased, of andGoodwin, Jr., the sumof Elishawill

be-1878, of an19, the amount annuityfrom March beingest
testate; also the sumthe defendant’sto the plaintiff byqueathed

19, 1878, the amount offrom Marchand interest being$15.75of
to Good-testatethe defendant’s Betseyan bequeathed byannuity

of onethewin, of the for part yearwife proportionateplaintiff,
14, 1877,defendant,Plea, that the Aprilher decease.before (1)

$100, 19,$45.75, from Marchand interestandthe plaintiffpaid
defendant, 14,sums; that the Aprilof said1878, in satisfaction (2)

$2,500, ofandin full satisfaction1877, dischargethe plaintiffpaid
traversingmentioned in the declaration.sums Replicationssaid

and issue joined.the pleas,
in evidence the receipt:defendant offered followingThe

Court,“Carroll, Probatess.
wit, 13th,Term, 1877, to 1877.AprilMarch adjourned

Goodwin,Elisha Jr.the will ofof the ofIn the matter proof
to mehundred dollars paid.by“In consideration of twenty-five

will,Goodwin, I waive allof saidexecutrix herebyA.Martha
thereof, claim I haveand allor theto contest said will proofright

of deceased.have as heir saidor might
Goodwin.”Elisha

the deceasedthe will ofdefendant offeredIt that theappeared
died,court; that the deceasedin the leavingfor probate probate

father,children; is the andhis whono that his heirs were plaintiff,
defendant; in thewidow, that tlieis the appeareda who plaintiff

will; wasthe that a hearingcourt and contested partialprobate
that, theterm, 1877,at the and was adjourned; duringhad March

1877, hadthe aofand on the 14th partiesadjournment, day April,
settlement, the thein the defendant’s plaintiffpayingresulting

the$2,500, to the defendantsum of and the plaintiff’s delivering
that thecontendednamed. The receiptabove plaintiffreceipt

included.of the settlementwas conclusive evidence what
allowed, to theThe defendant was exception,subject plaintiff’s

settled. Theas to what wasto introduce evidence plaintiffparol
$2,500 consideration thatinthe sum of wascontended that paid,

ofthe the will.furtherthe defendant would not probateoppose
also in full sat-that that sumwasThe contended paiddefendant

to thethe willthe annuitiesisfaction and of given bydischarge
the defendant.his Verdict forand wife.plaintiff

Smith, for the plaintiff.



550 v.GOODWIN GOODWIN. [Carroll,

Carter,and B. O. for the defendant.HdgerlyCopelandSf

Foster, J. These two of law are a writ­principles elementary:
varied,be orten oralreceipt explained, contradicted evi­may by

; a written contract not.dence A be either amay receipt may
of ormere alsoor it con­acknowledgment payment delivery, may

a contract to do or refrain fromtain in relation todoing something
or case,the the delivered. In it ispaid the formermoney thing

fact, conclusive,ofevidence the and not andmerely prima facie
ittherefore the fact which recites be contradictedmay by parol

case,But in the latter a contract between thetestimony. being
it stands on the of all other infooting contractsparties, writing,

and cannot be contradicted or varied 2 Pars. Con. 555.by parol.
which ofA the nature both of a contract andwriting partakes a

be contradicted and in to factreceipt may explained regard any
recites,itwhich but in other it is to beerroneously treatedrespects

Ev., 305, note;like other written contracts. 1 Gr. s. and Smith v.
Holland, N. Y.61 635.

us,The before denominated a of thiswriting receipt, partakes
double nature. In so far as it be as a it ismay regarded receipt,

of and contradiction with to factcapable explanation regard any
recited; but in its main features it is moreerroneously toproperly

contract,be as a made the hisregarded binding upon plaintiff by
defendant,and on the delivered to andsignature, by being accepted

her. In this it could no more be varied or controlledby aspect by
oral evidence than other written contract between theany parties.

4;v. 11 acker,James Allen v.Bligh, Knickerb­ 6Egleston Barb.
458; Richards,v. 116;14 Wend. v.Kellogg Coon 8 N. Y.Knap,

204, 207,402, 405; Ward, 208;v. N.48 Y. v.Ryan Henry Henry,
Ind. 236. of11 Each the cases above cited bears a resem­strong

blance to the case before us in to the character ofrespect peculiar
the written instrument which was the See,of contention.subject
also, 474;Brown v. 3 Grade,AllenCambridge, Sencerboxv. Mc­ 6

484; Irvine, 496; Brooks,Minn. v. ib. Brown v.Wykoff 7 Jones
93; Holt,v. 153;Law 5 Jones(N. C.) Har­Capps Eq. (N. C.)

Bank,v. Therison Juneau 17 Wis. 350.
case,the terms of the in this the in consid-By writing signer,

$2,500,of heeration that will waive or release all claimagrees he
has or have as heir of the deceased. The contract ismight positive.
It be avoided that themight, perhaps, by showing plaintiff’s signa-

fraud,ture was obtained or a mistake orby through misapprehen-
claimed;sion of material facts. But of sort isthat andnothing

the of written contracts a matter for the courtinterpretation being
to isevidence not admissible to show that commonpass upon, parol
words, the of which is and which do notmeaning plain, appear

sense,from the context to have been used in a were inpeculiar
fact so used. If the document has one distinct in refer-meaning

case,ence to the circumstances of the it must be construed accord-
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othersometothe intended expressthatand evidence signeringly,
91;Evid., art. Miller v.ofis not admissible. Step. Dig.meaning

Travers, 244.8 Bing.
andis thewhat purportbeing required,No explanationparol

will, theof the testator’sthe termstheof writing? Byeffect
If will$100. theofto receive anwas entitled annuitydefendant

share of thehisallowed, entitled to receivebe he wasnotshould
considerationinestate, theheir of the testator. writing,as an By

will or theto contest the$2,500 proofallhe has released rightof
be morehas, is canthereof, and nothingall claim heand —which

all claim hetheif willless than the prevails,'nor annuity, —and”“ deceased; to if the willthat isofas heir the say,havemight
the document isofThis constructionbe established.notshould
nor mistakeorinevitable, anyshownand no fraud suggested,being
is manifest thatthe itthe ofon signer,or partmisapprehension

Gilman,v. 58Stoneno or claim.has equitablethe legalplaintiff
error in the admis-he was not anyN. 145. As prejudiced byH.

evidence, there must beof thesion parol
on the verdict.Judgment

Smith, J., concurred.not sit: the othersdid

a.&Hale v. Brown

125, 14,St., s. attachesc. to the wholelien,A lumberman’s under Gen.
he hashim, although onlythe hauled by performedof lumber cut and

the histo ofdays prior bringingof the within sixtya contractpart
to enforce the same.suit

to time some definitebyIf can be asexecutoryan contract determined
limitation, as to arith-measurement, byas to andquantity by price

toit will be held be entire.computation,metical
14, work accom-St., 125,c. s. services” include£-personalUnder Gen.

exertions, articlesbyown aided the use of suchby the laborer’splished
essential to rendered.as are the servicepersonalhis own propertyof

statute, on laborcontractor,A this has no lien account of the ofunder
teams, he have a lien for his own manualmayservants and buthis

labor.

AsSHMPSrT,to balance due for andrecover a cutting hauling
27, 1875,lumber. Writ dated and attachment madeMayspruce

the Facts found a referee.on byfollowing day.
1875, theor about the 8th of defendants em-On day January,

haul,cut lot tothe to and from the Hanson theirplaintiffployed


