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bond to the judge of probate in a reasonable sum, with sufficient
sureties, upon condition, among other things, faithfully to discharge
his trust, and render, upon oath a true and just accéunt of his
gumdlanshlp, when thereto 1equned ” G. 8., e 165, 2. «“Such .
guardian, as often as once in three years, shall settle his guardian
account, and if he neglect for four years to settle, his trust shall be .
revoked, and he shall not be again appointed guardian of the same
minor.” G. S., ¢. 166, s. 13.

This action is brought upon a guardian’s bond to recover the
amount found due from the guardian upon a settlement of his
account in the probate court, and the sureties contend that by rea-
+ son of the neglect of the guardian to settle his gnardianship account
for more than four years, they are discharged from liability for any
funds coming to the hands of the guardian after that time. In
other words, it is claimed that the neglect of the guardian to settle
his account releases the sureties from further liability. Without
determining the question whether the neglect of the gunardian to
settle terminates the guardianship without any action of the pro-
bate court, we think this is no defence. The undertaking and
promise of a surety upon a guardian’s bond is, that the guardian,
among other things, will faithfully discharge his trust, and will
render just and true accounts of his guardianship when by law
required. He becomes surety for the purpose of enabling the
guardian to take possession of the estate of the ward, and having
by his contract of suretyship enabled the principal to assume
the position of guardian, and thus obtain possession of the estate of
the ward, he is estopped by the stipulations of his bond from alleg-
ing a discharge from his legal liability by reason of the neglect of
the guardian to perform the legal duties, for the faithful perform-
ance of which the bond was given. Whatever may be the legal
effect of the failuve of the guardian to settle his account as required
by the statute, the surefies cannot avail themselyves of it as a de-
fence against their liability on the bond. Woodbury v. Hammond,
54 Me. 3382, 840; Sage v. Hammonds, 27 Gratt. 651.

Case discharged.

ALLER, J., did not sit: the others concurred.

GoODWIN v. GOODWIN.

A writing partaking of the character both of a receipt and a contract
may be varied and controlled by parol evidence, so far as it is a re-
ceipt; but in other respects it stands like any other written contract,
and cannot be contradicted by parol evidence.
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If a written contract has one distinct meaning in reference to the cir-
cumstances of the case, evidence that the signer intended to express
some other meaning is not admissible in the absence of fraud or mis-
take.

AssumpsIT, to recover of the defendant, who is executrix of the
will of Elisha Goodwin, Jr., deceased, the sum of $100, and inter-
est from March 19, 1878, being the amount of an annuity be-
queathed to the plaintiff by the defendant’s testate; also the sum
of $15.75 and interest from March 19, 1878, being the amount of
an annuity bequeathed by the defendant’s testate to Betsey Good-
win, wife of the plaintiff, for the proportionate part of one year
before her decease. Plea, (1) that the defendant, April 14, 1877,
paid the plaintiff $100, and $45.75, and interest from March 19,
1878, in satisfaction of said sums; (2) that the defendant, April 14,
1877, paid the plaintiff $2,500, in full satisfaction and discharge of
said sums mentioned in the declaration. Replications traversing
the pleas, and issue joined.

The defendant offered in evidence the following receipt:

“CARROLL, SS. Prosarre CoUrr,
March adjourned Term, 1877, to wit, April 13th, 1877.
In the matter of the proof of the will of Klisha Goodwin, Jr.

“In consideration of twenty-five hundred dollars to me paid by
Martha A. Goodwin, executrix of said will, I hereby waive all
right to contest said will or the proof thereof, and all claim I have
or might have as heir of said deceased.

Erisma GOODWIN.”

It appeared that the defendant offered the will of the deceased
for probate in the probate court; that the deceased died, leaving
no children ; that his heirs were his father, who is the plaintiff, and
a widow, who is the defendant; that the plaintiff appeared in the
probate court and contested the will; that a partial hearing was
had at the March term, 1877, and was adjourned; that, during the
adjournment, and on the 14th day of April, 1877, the parties had a
settlement, rvesulting in the defendant’s paying the plaintiff the
sam of $2,500, and the plaintiff’s delivering to the defendant the
receipt above named. The plaintiff contended that the receipt
was conclusive evidence of what the settlement included.

The defendant was allowed, subject to the plaintiff’s exception,
to introduce parol evidence as to what was settled. The plaintiff
contended that the sum of $2,500 was paid, in consideration that
the defendant would not further oppose the probate of the will.

The defendant contended that that sum was also paid in full sat-
isfaction and discharge of the annuities given by the will to the
plaintiff and his wife. Verdict for the defendant.

Smith, for the plaintiff.
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Copeland & Edgerly and B. C. Carter, for the defendant.

FosTER, J. These two principles of law are elementary: a writ-
ten receipt may be explained, varied, or contradicted by oral evi-
dence; a written contract may not. A receipt may be either a
mere acknowledgment of payment or delivery, or it may also con-
tain a contract to do or refrain from doing something in relation to
the money paid or the thing delivered. In the former case, it is
merely prima facte evidence of the fact, and not conclusive, and
therefore the fact which it recites may be contradicted by parol
testimony. But in the latter case, being a contract between the
parties, it stands on the footing of all other contracts in writing,
and cannot be contradicted or varied by parol. 2 Pars. Con. 555.
A writing which partakes of the nature both of a contract and a
receipt may be contradicted and explained in regard to any fact
which it erroneously recites, but in other respects it is to be treated
like other written contracts. 1 Gr.Ev., s. 805, and note ; Smith v.
Holland, 61 N. Y. 685.

The writing before us, denominated a receipt, partakes of this
double nature. In so far as it may be regarded as a receipt, it is
capable of explanation and contradiction with regard to any fact
erroneously recited ; but in its main features it is more properly to
be regarded as a contract, made binding upon the plaintiff by his
signature, and on the defendant, by being delivered to and accepted
by her. In this aspect it could no more be varied or controlled by
oral evidence than any other written contract between the parties.
James v. Bligh, 11 Allen 4; Egleston v. Knickerbacker, 6 Barb.
458 ; Kellogy v. Richards, 14 Wend. 116 ;. Coon v. Knap, 8 N. Y.
402, 405; Ryan v. Ward, 48 N. Y. 204, 207, 208 ; Henry v. Henry,
11 Ind. 286. Each of the cases above cited bears a strong resem-
blance to the case before us in respect to the peculiar character of
the written instrument which was the subject of contention. See,
also, Brown v. Cambridge, 8 Allen 474; Sencerbox v. MeGrade, 6
Minn. 484; Wykoff v. Lrvine, ¢b. 496; Brown v. Brooks, T Jones
Law (N. C.) 98; Capps v. Holt, 5 Jones Eq. (N. C.) 1563; Har-
rison v. The Juneau Bank, 1T Wis. 350. :

By the terms of the writing in this case, the signer, in consid-
eration of $2,500, agrees that he will waive or release all claim he
has or might have as heir of the deceased. The contract is positive.
It mighs, perhaps, be avoided by showing that the plaintiff’s signa-

“ture was obtained by fraud, or through a mistake or misapprehen-

sion of material facts. But nothing of that sort is claimed; and
the interpretation of written contracts being a matter for the court
to pass upon, parol evidence is not admissible to show that common
words, the meaning of which is plain, and which do not appear
from the context to have been used in a peculiar sense, were in
fact so used. If the document has one distinct meaning in refer-

ence to the circumstances of the case, it must be construed accord-
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ingly, and evidence that the signer intended to express some other
meaning is nobt admissible.  Step. Dig. of Bivid., art. 91; Miller v.
Travers, 8 Bing. 244.

No parol explanation being required, what is the purport and
effect of the writing? By the terms of the testator’s will, the
defendant was entitled to receive an annuity of $100. If the will
should not be allowed, he was entitled to receive his shave of the
estate, as an heir of the testator. By the writing, in consideration
of $2,500 he has released all right to contest the will or the proof
thereof, and all claim he has,—which is and can be nothing more
nor less than the anuuity, if the will prevails,—and all claim he
“1night have as heir of the deceased;” that is to say, if the will
should not be established. This construction of the document is
inevitable, and no fraud being shown or suggested, nor any mistake
or misapprehension on the part of the signer, it is manifest that
the plaintiff has no legal or equitable claim. Stone v. Gilman, 58
N. H. 185. As he was not prejudiced by any error in the admis-
sion of the parol evidence, there must be

Judgment on the verdiet.

SyrrH, J., did not sit: the others concurred.

Hare ». BRowN & a.

A lumberman’s lien, under Gen. St., c. 125, s. 14, attaches to the whole
of the lumber cut and hauled by bim, although he has performed only
a part of the contract within sixty days prior to the bringing of his
suit to enforce the same.

If an exccutory contract can be determined as to time by some definite
limitation, as to quantity by measurement, and as to price by arith-
metical computation, it will be held to be entire.

Under Gen. St., ¢. 125, s. 14, ¢ personal services” include work accom-
plished by the laborer’s own exertions, aided by the use of such articles
of his own personal property as are essential to the service rendered.

A contractor, under this statute, has no lien on account of the labor of
his servants and teams, but he may have a lien for his own manunal
labor.

ASSUMPSIT, to recover a balance due for cutting and hauling
spruce lumber. Writ dated May 27, 1875, and attachment made
on the following day. TFacts found by a referee.

On or about the 8th day of January, 1875, the defendants em-
ployed the plaintiff to cut and haul, from the Hanson lot to their
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