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use of thehere, thethis highwayplaintiff’sprincipleApplying
tofor the causedentitled to recover damageshe isrightful,being

of thethe regardless questionhim defendants’ negligence,by
hismade his use ofof defendants’ faulthis theknowledgewhether

for instructions embodiedThe first requestown land negligent.
law, have beenof and shouldthis view the granted.

set aside.Verdict

Allen, JJ., others concurred.did not sit: theandFoster

Taylor & a.Gerrishv.

A’sA, land,out a stonethat if B onby dig springA statement would
Bto havelay house, mightwater B’sand to thepipes conveyit up,
revoked,be evenmaywhichmerely,creates a licensethe spring,

B with A’s offer.though complies
A,of theby coveringis revoked a thelevy upon premiseslicenseSuch

an execution him.upon againstspring,
of the on under such licensebegunA’s land BOccupation spring by

Beasement, act ofwill not into an without someripen unequivocal
that to A.his is adverseshowing occupation

isgainedan been by prescriptionwhether easement hasThe question
toone of fact be found from the evidence.

Trespass. is concern-Facts found a referee. The questionby
land, tothe on and theto a the rightright spring plaintiff’sing

an to to the defendants’ house.maintain wateraqueduct bring
con-The lot a of the wasdefendants’ (with portion plaintiff's)

1831,2, one to andKastman SarahJuly Peabody, byveyed, by
19, 1841, 3, 1858,her, to one and toAug. by Colby, AprilColby,
and, 2, the de-1865,one June administrators toTay, by Tay’s

fendants.
30, 1833, on theEastman’s heirs the lot whichMay conveyed

24, 1858,is to one He untillocated Ladd. owned it Julyspring
him,it was set off on execution and it is now ownedwhen against

intlie There was no reservation a theofplaintiff. spring,by right
either in the or in Soon afterset-off the subsequent conveyances.

Ladd,to he Mrs. the to thethe rightconveyance Peabodygave
“ out, itto her that if she would it and stone up,sayingspring, dig

house,a it inand to water to her she haveconvey mightlay pipe
out,She did it stone it the theand andwelcome.” dig up, lay pipe;

ran in thehas continued to from that time until some timewater
1874,or theirsummer fall of and the defendants and grantors
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have entered to make such asoccasionally wererepairs necessary
to the water without orkeep running, It didobjection opposition.
not that of land,the ofappear owners the Laddany tosubsequent
Ladd, had of the existence of theany knowledge or ofaqueduct,

claim or toany draw water from theright until this con-spring,
arose.troversy

The defendants claim a to the and withright spring aqueduct,
a to maintain the sameright under the from Ladd togift Peabody,
and The referee found for theby prescription. plaintiff.

Barnard,Barnard for the plaintiff.

Parsons,Pike defendants,for the to the that thepoint8f
defendants had aacquired cited and com­right by prescription,
mented Runnels,on 257;Bullen v. 2 N. Peck,H. v.Watkins 13

360;N. H. Fletcher, 434;v.Wallace 30 Janes,N. H. v.Stearns
582;12 Shaw,Allen 215;v. 208,6Bealey Ward,East v.Arbuckle

43;29 Vt. 2 18;Washb. Real 1,c. Easem., 1,s. Washb. c. ss.Prop.,
4, 31; 63,on Adv. 73; and,Ang. as to the effect of theEnj. gift—

Ladd to Moulton,by 41, 62;Wendell v. N.26 H.Peabody, v.Gage
420, 425;30 N. H.Gage, Towle, 531, 538;Drew v. 30 N. H. Ste­

Dennett,vens v. 324, 330;51 N. H. Leonard,Leonard v. 10 Mass.
281; Salmon,Barker v. 32;2 Stevens,Met. Sumner v. 6 Met.
337; v. 197;4Ashley 322;Motte v. 15Ashley, Gray Alger, Gray

v. Lancaster, 31,Shirley 32;6 Allen Bates,v. 110 Mass.Ripley
161; 2 1, 20;Washb. Real c. Easem.,s. Washb. s. 28.Prop.,

Stanley, J. The defence is on twoplaced undergrounds, first,—
•a from Ladd togift second, under aPeabody; right by prescrip-
tion. The facts found are, Ladd,the referee thatby soon after the

to 1833,him inconveyance Mrs. the to thegave Peabody right
if she out, it,would itspring stone and a todig lay pipe convey

the water to her it,house. She did out the stone anddig spring,
the and thelay 1874,water continued to runpipe, until when

this arose.controversy
The of Ladd togift was a license andPeabody did notmerely,

and could not an easement in the land orconvey in the spring.
The to the was anright andspring couldincorporeal right, only

deed,be user,created or under suchby circumstancesby and for
such a as to furnish evidence fromperiod which it be in­might
ferred that there was a deed. It could not be created orby parol,

not under seal.by Dennett,Stevens v.writing 324, 331;51 N. H.
Hewlins v. 221, 229;5 B. & C. v.Cocker 1Shippam, Cr.Cowper,

418;M. & R. 12; Easem.,Gale & Wh. ed.,Godd. Bennett’s 88.
license,a it was revokedBeing the set-off on theby execution

Ladd. 9;Harris v.against 6 N. H.Gillingham, Carleton v. Redington,
291, 305;21 N. H. Kidder, 364, 379;Cowlesv. 24 N. H. Houston

505, 507;v. 46 N. H.Laffee, McClintock,v.Dodge 383,N.47 H.
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R., 483,Dennett, R. N.v. 51 H.385; Blaisdellv.Stevens supra;
Wells,538; v.Stearns, 533, 11 Allen485; Mass. Drakev. 11Cook

353;475;ed., & Wh.141; Easem., Bennett’s Gale Waslib.Godd.
5, 19.Easem.

adverse,an exclu­becan byTitle only acquiredby prescription
use, statecontinued thissive, long (insufficientlyuninterrupted

title, and theunder a claim of with knowledgefor twenty years)
It must be under athe of the land.of ownerand acquiescence

consent, or indulgence,of and not permission,claim legal right, by
the easement.thefacts must be claimingand partythese proved by

448;434, 44Fletcher, Burnham v.N. H. Kempton,v. 30Wallace
262; Bal­78, 88; Co.,v. N. H. v.(Gilford Lake 52 SargentN. H.

145;251; Miller, v.lard, 11 WhitePick. Smith v. Gray Chapin,9
110, 111; Easem.,516; Bennett’sGodd.Washb. Easem.12 Allen

172; 539; Fromed., Ev., authorities2 Gr. s. and passim.
title,1858, his the user waswhen Ladd withto per­1833 parted

1858, normissive, therefore, to neither the defendantsdownand
thehad Whethera titletheir acquired by prescription.grantors

continued,1858, that,user, ifbeen suchsince has sufficiently long
consider, for,easement, notwe needinto anit would have ripened

time, in 1874use that it wasthe was after interruptedwhatever
unin­the It is true that anbetweenthe controversy parties.by

is fromevidenceuse for twenty unexplained,years,terrupted
underbut the factsfindwhich the a right,prescriptivejury may

in commenced are a sufficientthe user this case explana­which
license, ifunder Ladd’sbeen commencedtion. The user having

had their user ad­their havethe defendants and wouldgrantors
suchactverse, have done someshould unequivocal showingthey

intention, of is found.but that characternothing
the defendants’ case. Theis conclusive answer toThere another

defendants, those under whomandwhether the theyquestion
claim, thehad an easement in landplaintiff’s longacquired by

fact,user, to bewas deter-was a of mixed law and andquestion
for theevidence. Iiismined the referee finding plaintiffby upon

the and their wasis a that the user defendants grantorsfinding by
innot in the landof a character to create an easement plaintiff’s

their v.favor. White Chapin, supra.
theonJudgment report.

Foster, J., did not sit: the others concurred.


