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and Trustees.v. NewmanEastman

v.Batchelder Same.

& a. v. Same.Moore

Flint v. Same.

Hall v. Same.

for erectinglabor or furnishes materialssub-contractor, who performsA
in the owner that henotice towritinga but tobuilding, neglects give

such laborno lien the fortherefor, upon buildinga lien acquiresclaims
or materials.

fixed price.N. with Y. to erect for them a for abuildingC.agreed and
E., N. re-N., certain lumber to C.belonginga creditor of attached

build-used it in of thelumber,for the and N. the constructionceipted
N., theprocesswith of attached trusteeE., byother creditorsing.

forbuildingN. P. had a lien on thefunds due from and Y. toC.
forHeld, that in the amountmaterials used in its erection. computing

lumbervalue of thetrustees,which and Y. as thechargeableC. were
tofor, to P.payand the amount which- werereceipted they compelled

for the erec-lien,his should bo deducted the duepricefromdischarge
tion of the building.

Foreign found court. InAttachment. Facts the August,by
Newman, contract, for the trust-1879, to builda parol engagedby

them, aees, and Y land owned dwelling-house,Clough oung, upon by
all the laborto certain and specifications, furnishingaccording plans

materials, $1,600. thefor the sum of The trustees were to ownand
first was that each ofhouse in shares. The atunderstandingequal

$100 until the sum should bethe trustees would a week wholepay
from itsand that the would be in weekswork eightcompletedpaid,

commencement; out, eitherbut this was not carriedunderstanding
or the man-as to the time within which the work was completed,

workner in the were made. Newmanwhich beganpayments
9, 1879, the wasOctober and completedbuilding substantially
9, 1880, had furnished extra work andat which time heJanuary

$58.22. 24, servedmaterials of the value of October one Parker a
notice bn to the effect that he claimed a lienwritten uponClough

furnished,to virtuethe for materials furnished and bebuilding by
trusteesof a written contract with Newman. 8 the paidJanuary

claim,in of his and to that date$94.51Parker settlement prior
$75, to be used in Parker’s claim.NewmanClough paid paying

2, $527.38,Prior to Newman andClough paid Young paidJanuary
$697.25, $94.51him the sum of in settlement of theincluding paid

Newman,Parker ofclaim. Thus the total amount topayments
23, $1,424.63.$200the sum of to October wasincluding priorpaid
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the there isof trustee due from the trusteesIrrespective process,
§283.59.

The funds in the hands of the' trustees were attached in the fol-
Batcbelder, 23;order: Sons,October Moore &lowing By by

23; Eastman, 2; Flint, 9;October by January by January by
Hall, 9. Batcbelder and Moore & Sons attached aJanuary quan-

§120,of lumber of tbe value of intended for use in tbe con-tity
lumber,of forstruction tbe tbe itandbuildmg. Clough receipted

used for tbe intended. Eastman furnishedwas materialspurpose
Newman,it as tbefor tbe and attached of bisbuilding, property

writ a to tbe officer to attach it to secure biscontaining precept
for in itslien materials furnished construction. Tbe claims of

doneFlint and Hall were for labor tbeupon building.
Tbe court held trustees to Batcbeldertbe and Moorechargeable

attachments,Sons,& in tbe order of their for tbe amount of their
claims, §120,after tbe sum of tbe amount ofrespective deducting

tbe officer. Tbe courtto tbe held that Eastmanattachingreceipt
ofwas not entitled to force lien tbebypriority any upon buildings,

court reserved tbeand be Tbe whether tbeexcepted. question
Eastman, Flint,tbe actions oftrustees are in and Hall.chargeable

Carr, for Eastman.Shirley

Stevens, Sons,and &Leach for Batcbelder Moore and for tbe$
trustees in tbe other actions.

Flanders, Hall.for Flint and

Smith, Neither of tbe inJ. notice writ-plaintiffs having given
that betrustees should claim a lien fortbe labor to beto per-ing

furnished,tomaterials be hasor lien on tbeformed acquired any
139,L., c. s. 15. Tbe lien of tbe severalG. plaintiffsbuilding.
bandsin tbe of tbe isfunds trustees determined tbetbeon by pri-

attachments.of their respectiveority
tbe lumber for and invalue of fixedTbe receipted by Clough,

§120,officeratto the should be reckoned as tbetbe paid byreceipt
trustees, Newman,deducted from tbe amountand be due to tbe

used inbeen tbe construction of tbe bouse. Tbelumber having
all as tbe contract ofis treated parties jointcontract by Clough

that was tbeand of tbeevidently understandingand Young; par-
ties, as between and each was to oneClough Young, payalthough,

to Newman. are and sev-the-contract pricehalf of They jointly
him. It makes noto difference that the wasliable receipterally

alone. It was a incurred for tbe defend-Clough liabilitysigned by
Newman, which are entitled to secure themselvestheyant against

bands,that amount from tbe funds in their andwithholdingby
entitled to set off tbe to bearewhich equitably against pricethey

to Newman.paid
§91.51,be with tbe sum ofalso credited inshould paidThey
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the statute noticeParker hadParker’s claim. givenofsettlement
lien at least Clough’shad a validacquired uponto andClough,

overwhich had thein the priorityundivided interest building,
Eastman, Flint, Each trustee liable toand Hall. beingofclaims

trustees,the and eachof thethe wholeNewman for price building,
claim to his lien.them, to Parker’swere pay dischargeof obliged

ofto the or amount his claim.is made asNo validityquestion
of theto Newman before service writsIf the of S75 wassum paid

trustees, be to that extent forit a whichthe would paymentupon
If serviceshould be credited. after thethe trustees paid upon

trustees, ofretained the instead itNewmanand money paying
Parker, trustees asto the cannot avail the theagainstover payment

Parker,if to before orBut whether afterpaidpaidplaintiffs.
totrustees, the been madeon theservice payment having discharge

overthe which had thelien prioritya upon plaintiffs’property
lien, to be credited with thethe trustees are payment.

has not the build-trustees claim that Newman completedThe
the fullis entitled to receive contractand therefore not price.ing,

case; not,but itif wereclaim is in conflict with the reservedThis
at the trial term.to be determined Whetherbe ait would question

& Sons have taken executions theand Moore againstBatchelder
toentitled claimedthan weretrustees for sums (aslarger they by

the term.to determined at trialis also beEastman),
whether,the attached theEastman also raises question having

Newman, he not it asof holdas the New-maybuilding property
it for? Thatto extent that was not canman’s the paid question

is beforethe of thebe met when ownership properlyquestiononly
however, if areseem, that the trusteesItcourt. would charged

the theduefor the balance for building, questionconstructing pro-
arise, for.the being paidcould not building fullyposed

so, sum,ifare and for whatthe trusteesWhether chargeable,
thustrial thebe the term laiduponwill determined at principles

down.
Case discharged.

Foster, J., the concurred.did sit: othersnot

& a.Perkins v. Towle

grantor his own to thesubsequentlyof a in favor made exe-Declarations
to it. But hisof the deed are not admissible admis-impeachcution

interest to sustain the deed.made his are admissibleagainstsions
becollateral issues shouldupon cap;How far the admission of evidence

witness,the of aried, credibilityfor the of is apurpose disparaging
to determined at the trial term.of fact hequestion


