
CASES

ARGUED AND DETERMINED

1ST THE

SUPERIOR COURT OF JUDICATURE

FOR THE

TERM,COUNTY MERRIMACK,OF FEBRUARY

B.A. 2832.

Ann Harris versus D. J. Gil­Gillingham,

lingham and J. Philbrick.

B,A, permissionwith land,the of erected a onhouse B’s and then convej'ed
C,the house to but tocontinued reside in it. B conveyed land,the oa

stood, D,the requestedwhich house to house,who A to and,leave the
refusal,,-uponA’s chimnies,entered and downtore the putand it in such a

Asituation that could not inreside it —it was held that A could maintain no
action for breaking and entering the house.

This was an action of trespass for andbreaking enter-
the plaintiff’s ining house Bradford, on the 29th April,

1828, and downpulling the chimney, and offtearing the
from theboards roof and sides of house,the thewhereby

plaintiff was exposed to the weather and much intimi-
dated.
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here, theupon issue,The atgeneralcause was tried
in1831, thatFebruary term, evidence,when it appearedi,

June, 1826,the 26th plaintiff,to theprevioussometime
friends,of and thewith permis-with the assistance her
land, erected men-of of the the housesion the owner

indeclaration, it, the de-and resided untiltioned in the
fendants, she in thisby the of which complainedacts

it.action, her to leavecompelled
deed,It, however, pro-an ofacopyofficeappeared, by

182G,June,defendants, on the 28ththatbyduced the
brother, Bayley.to her Lewisthe houseconveyedshe

J.land toerected upon belongingThe said house was
1827,Ames, May,14th thewho, conveyedII. on the

After becameGillinghamD. Gillingham.land tosame
land, requestedhe therepeatedly plain-thethe owner of

acts,; dayand on the when thethe housetiff leaveto
done, he offered to assistwerecomplains,of shewhich

furniture, refus-constantlyhut sheherremovingher in
house.thequittoed

assistants,therefore, defendants aswith the otherlie,
the de-acts mentioned inand did thehousetheentered

which, plaintiff^he wasofclaration, consequencein
the house.to quitcompelled

D. Gil-whetherthatthe jury,instructedcourtThe
not,house, pro-or theof theownerwas thelingham
unjustifiable,were altogetherdefendantsof theceedings

for the thedamagesanswerablethey werethatar.d
had sustained.plaintiff

ofa verdict in favor thereturnedjury havingThe
trial,a new onmoved fer thedefendantstheplaintiff,

misdirected.had beenthethat juryground,
the plaintiff.forand Rogers,Bartlett/.

defendants.for theTappan,
determine, whether the intoIn orderthe court.By

case, correct, itin this wereto thestructions, jurygiven
determine, of thethewere rightswhattonecessaryis

declaration, at thein thethe house mentionedinplaintiff
entered.the defendantstime
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*larr!athehad erectedsheconceded,It be that whenmay
theerectedhouse, uponit was her property, although Gillingham

eta'housea to erect theland Andperson.of another license
to be aupon land, well be construedmay,the enough,

it, oflicense at the thepleasureto leastoccupy during
land, toowner and remove it from theof the perhaps

East,2land, 88,chose so to do. Pentonv.when she
Robert; 514, Bannister.4 Mass. Willsv.Rep.

are all the she ever to haveThese hadrights appears
with to the house.respect

brother,When the toconveyed the house herplaintiff
it,toshe ceased have in theany unless she hadright

it,toright by brother,the of her andoccupy permission
of the the land.owner of

But when defendant,Ames the land to theconveyed
D. the to house,license theGillingham, occupy theupon
land, derived,which the haveplaintiff may by implica-
tion, from the it,license to erect 11expired. Mass. Rep.
533, Cookv. Stearns.

At all events, requestedwhen D. herGillingham to
leave the house, she toceased have any toright remain
upon the land. The theonly right, which owner of the

claimed,house could have must have been the toright
;remove it itnot to occupy upon the land.

D. then,had aGillingham toright, enter and turn the
house;out ofplaintiff the

This action is trespass quare clomumfregit, and cannot
be maintained without anshowing unlawful entry into

3 292,the D. & E. ;house. v. Cole­ 4Taylor Pick. 239,
Baker­ 3;v. H. 511,N.Ropps. Rep. v. Pond.Kingsbury

entryThe of these was,defendants without question,
first,at lawful. And we are opinion that,of admitting

the defendants had no todo toright the house what they
did,in fact the injury to the house could not make them

trespassers, initio,ab with torespect this plaintiff, be-
cause she was not the owner of the house. And we are
also of thatopinion the disturbance todone her posses-
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compel­Batchelder whichahouse in situationeion, theby putting
ab in-­trespassers,not themit, did makeher to leaveledRobinson,

a-et theno to be there willagainsthad rightsheilio, because
229,7 Cowen,the owner of the land.D. Gillingham,of

; Cases, 123, Contil­Johns. v.Olmsted­ 1 Wildev.Erwin
Wood; 235,13 Ivesv.150, Johns.; 4 Johns.lon­ Hyatt,v.

Ives.
are, that were mis-therefore,We of theopinion, jury

aside, andmust be setdirected, and that the verdict
J1 trialnew granted.

William RobinsonversusJohn Batchelder

another.and

the apossession of land forentered and been inwho hasmortgagee,aIf
redeem, accept moneythethe to afterwardsrightin order to forecloseyear,

this is a waiver of the foreclosure.by mortgage,thesecured

landB entered and leased themortgage.a tract of land inconveyed to EA
land,C, abroughtredeem theacquired only rightthe tohavingto A.

and,A, execution,by virtue of anjudgment,obtainedentry againstWrit of
reentered, which,immediately C broughtApossession.of forturned A out

held, par-conclusive between thejudgmentthat the wastrespass was—it
rendered, C,that,ties, possessionthe of was in andrightthe itat time was

B,acquiredup which he under before theright judg-set noA couldthat
ment.

clausum inwas an action of trespass, quart fregit,This
term, 1831,which, trial, uponon the at theSeptember

entered,issue, a nonsuit to thesubject opin-wasgeneral
court, case.thethe upon followingofion
Robinson, lawfully seized of the locusinWilliam being

December, 1826, deed, theby conveyedon the 11thquo,
Atkinson,D. C. in fee and into to se-same mortgage,*

of twothe notes.promissorycure payment


