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'Bai‘éﬁfelder But judgment passed against Robinson, in that suit, and
:Rﬂ'b};goﬂ' settled conclusively, between him and this plaintiff, that

et'd:

the right of possession was, at that time, in the plaintiff.
Jackson on Real Actions, 2+

And it does not appear,-that W. Robinson acquired
any new right of entry-after the judgment, and before
the entry of which the plaintiff complains, nor that the
other defendant ever had any right of entry.

“We are, therefore; -of opinion, that the nonsuit must be
set aside, and the cause stand for-trial.

Joun SansorN versus Joun CorLMaN.

B. having hired a mare of 8, for four weeks, sold her within five days af-
terwards to C. ®. demanded the mare of C. within the four weeks, and
C. refused to deliver her. It was held that the sale of the mare by B. put
an end to the contract between him and 8., and that an action of trover
‘might be maintained against C.

Tars was an action of {rover, for a mare, and was sub-
mitted to the decision of the court, upon the following
case.

The plaintiff, being the owner of the mare, on the st
February, 1830, let her, for hire, to Dana Brown, for four
weeks from that time. On the 6th February, Brown seld
and delivered the mare to the defendant. - On the 12th
of February,- 1330, -the plaintiff demanded the mare‘of
the defendant,;‘and he refused to deliver herto the plain-
tiff'; upon which, the plaintiff immediately brought this
action. ¢

Upham,:for the plaintiff, .

M. Kent, for the defendant: :

By the court. It is very clear, that, if the plaintiff in
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this case had, at the time he demanded the mare of the - Bsuborm
v

defendant, no right to the possession, this action cannet
be maintained. And if the contract, between -the plain-
tiff and Brown, was still, at that time; in force, the plain-
tiff eertainly had not the right of possession.

But it is said, on behalf of the plaintiff, that the con-
iract between the plaintiff and Brown was at an-ends
that Brown had the mare to use, not to sell; and that
the sale was a wrongful act, which authorized the plain-
1iff to consider the coniract at an end, and io claim the
possession of the mare wherever she could be found.

We are, on the whole, of opinion that this argument
is unanswerable. The sale of the mare was, under the
circumstances, a conversion of the property, and most
clearly put an end to the contract. 2 Dowland & Ry-
land, 1, Farrant v, Thompson ; 3 Starkic’s Evidence, 1492
—1500.

The plaintif] is, thervefore, entitled lo judgment.

Bensavmixy WapLeran versus The Town of Syr-
TON.

W. agreed with the town of 8. to make a highway in & particular iinner;
for which he was to receive a certain price. He made'the highway, but
not according to the contract.—It was held that he could maintain no ac-
tion on the contract, altheugh the highway might have been accepted by
agents of the town, unless accepted with a full knowledge of the defects.
Dut it was held that he might recover, on a quanfium merwif ¢ount, as
much as his Jahor had been worth to the town.

Assumesit, for making a highway in the town of Sut-
ton. There were two counts in the-declaration; one a
quantum merwil ; the other, indebitatus assumpsit, for work

Colman;




