“Band
Voo
Fherman.

CGRAFTON.

ejectment, or trespass and ejectment, shall be brought,
shall be liable to be arrested on mesne process in such
suit.” This statute has taken away a capias, in a
real action, but it is very clear, that, until this statute
was passed, the body might have been arrested on
mesne process, in a real action. And if the body was li-
able to arrest in'such 4 case, ¢ fortiori, an attachment of
goods was lawful, and a writ of attachment still remains,
a proper process, in such a case,

Goodall and Woods, for the tenant.

By the-court. In practice, it has rarely, if ever, hap-
pened, of late years, that a writ of attachment has been
used, in the commencement of a real action.” The pro-~
cess in common use, in such cases, has been a summons.
But we see no reason why a writ of attachment may
not be used. In personal actions, goods and estate may
be rattached; and held to pay the costs, as well as the
debt or damage. “We are, on the whole, of opinion that
the plea must be adjudged insuflicient.

Prrarisg Nicuons versus Hezexiau Parsons.

A note, seme of the makers of which were, in fact, sureties, although it did
not so appear on the face of the note, was transferred to A, after it was over-
due and discredited. A, without any actual notice that there were sureties,
agreed with the prineipal toygive day of payment. In a suit, upon the note,
it 'the name of the payee, for the benefit of A, it was held, that the cir-
cumstance of the noté’s being overdue when A fook it, aflorded no ground
to_prespme that he had: notiee of there being sareties, and that the sureties
were not discharged by the agreement to give day of payment.

Assuipsit, upon a note, for %100, dated, June 4, 1825,
signed by John M. Cooper, Jesse Cooper, and the de-
fendant, whereby they, jointly and severally, promised




MAY TERM, 1832.

the plaintiff, to pay him, or order, said sum, in one year,
with interest. ‘

The cause was tried, upon the general issue, at No-
vember term, 1831, when it appeared, in-evidence, that
the said note was given for the debt of John M. Cooper,
and that the said Jesse Cooper, and the defendant, were
sureties ; buat it did not appear, on the face of the note,
that they were sureties. It was, however, known to
Nichols, when the note was given, that they were sure-
ties.

In 1829, the note was sold to one Samuel Ingals, for
whose benefit this suit is prosecuted ; and Ingals at the
time he became the owner, for a valuable consideration,
agreed, with John M. Cooper, 1o give day of payment.of
the sum then due on the note, until August, 1829, with-
out the assent or knowledge of the defendant ; but it did
not appear that Ingals had netice of the defendant’s be-
ing only a surety. A verdict was taken, by consent, for
the plaintiff, subject to the opinion of the court, upon the
above case.

Bell, for the defendant.

In this case there is every thing to constitute a good
defence, if the whole state of the case, as existing in
the plaintiff upon the record, and the plaintiff in interest,
can be taken together. We hold that such is the law.
The assignee of a note, discredited by being overdue,
comes into the place of the assignor, and is chargeable
with all existing facts, in relation to the note, that are
chargeable upon the assignor.

It was a fact at the time of the assignment, that the
defendant was a surety, and was known to be so0.to the
plaintiff on the record. This knowledge, and this fact,
are, by law, chargeable upon Ingalg, when he took the
note. ;

But Nichols and Ingals, in this case, make only one
party. The confessions of either, or both, are evidence
for the defendant. If Ingalsis now the owner of the
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note; he is'chargeable with a knowledge of all the facts

-existing, in regard to the note, when he took it; and

* making a contract to extend the day of payment, under

sach circumstances, is.an-agreement to discharge the de-
fendant, and look to Cooper, with whom he made the
contract. : o ‘
The rule is, that in any case where the éndorsee takes
the note, under circumstances which might reasonably
create suspicions that it is not good, he takes it at his
own peril. 3 Kent’s Com. 53—61. 4 Mass. Rep. 370.
Carleton, for the plaintiff. : N
Rricuarbpson, C. J.; delivered the opinion of the court.
When two or more persons give a note for their joint
«lebt; they may be considered, in-some respects, as sure-

4ies for-one another. 5 N. H. Rep. 88, Handerson v. Jc-

Duffie. - But the principle, that a surety is discharged, by
giving day of payment to the principal, without the as-
sent of the surety, has never been applied in such a
LH8E. o '

The holder of a note has a right to consider; and to
treat, all the makers as principalg, unless he has notice
ihat there are sureties,

But it is-said, that, as the note in this case was trans-
ferred to Ingals, after it was discredited, he is, by law,
presumed to have known every thing, in relation to it,
which was known to Withols. We do not understand
ithe law to beso. = Itis true, that he, who takes a dis-
credited note; receives ity subject to any defence which
might be made to it, in the hands of any previous hold-
er. But that principle iz not applicable to this ease.
When Ingals recelvedthe note, it'was justly due.  The
defence is, not that the deflendant then had any answer
to an action on the note, but that Ingals has since, by
giving day of payment to the principal, discharged the
defendant, : S

He, who takes a discrediled noteyis presumed to be
aequainted with every defence to which it is subject, be-
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cause no prudent man ever receives such a note, with-
out making enquiry, and learning the reason, why it has
not been paid. ; o *

But whether some of those, whose names are upon a
note, are sureties, is a matter wholly immaterial to the
person who purchases the note ; and he cannot be pre-
sumed to have enquired, or to have learnt, in what char-
acter they signed, because that was a circumstance with
which he had no concern. If sureties wish to have the
character, in which they put their names to notes, known,
they must sign as-sureties. If they neglect to do this,
no person is bound, under such circumstances, to en-
quire, nor can be presumed to know, in what character
they sign notes.

The circumstance, that the-suit is in the name of Nich-
ols, does not alter in the least degree, the merits of the
defence, which the-defendant attempts to interpose. 1If
it had been shown that Ingals, when he gave day of pay-
ment, had notice that the defendant was a surety, the
defendant must have been discharged ; but that not ap-
pearing, the plaintiff'is entitled to

Judgment on the verdick.

Jonn Caivup versus R. R. Moorr, administrator
of W. NziLson.

A, drew an order upon P. for 50, in favor of C, wlfi :h was exprassed to be,
for - value received. Before the grder was presest:d fov payment, A, di-
rected P. not'to pay it. - It was héld, that C, after this, had a right te con-
sider the order at an end, and to recover back the amount of whatever he
might have paid for it, upon a count for money had and received, without
showing any presentment of the orderto P.

In a count, upon such aw order, an averment, that the order was presented
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