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cause no prudent man ever receives such a note, with-
out making enquiry, and learning the reason, why it has
not been paid. ; o *

But whether some of those, whose names are upon a
note, are sureties, is a matter wholly immaterial to the
person who purchases the note ; and he cannot be pre-
sumed to have enquired, or to have learnt, in what char-
acter they signed, because that was a circumstance with
which he had no concern. If sureties wish to have the
character, in which they put their names to notes, known,
they must sign as-sureties. If they neglect to do this,
no person is bound, under such circumstances, to en-
quire, nor can be presumed to know, in what character
they sign notes.

The circumstance, that the-suit is in the name of Nich-
ols, does not alter in the least degree, the merits of the
defence, which the-defendant attempts to interpose. 1If
it had been shown that Ingals, when he gave day of pay-
ment, had notice that the defendant was a surety, the
defendant must have been discharged ; but that not ap-
pearing, the plaintiff'is entitled to

Judgment on the verdick.

Jonn Caivup versus R. R. Moorr, administrator
of W. NziLson.

A, drew an order upon P. for 50, in favor of C, wlfi :h was exprassed to be,
for - value received. Before the grder was presest:d fov payment, A, di-
rected P. not'to pay it. - It was héld, that C, after this, had a right te con-
sider the order at an end, and to recover back the amount of whatever he
might have paid for it, upon a count for money had and received, without
showing any presentment of the orderto P.

In a count, upon such aw order, an averment, that the order was presented
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for payment, must ba proved, snd the Want of such proof canuot be supph-
ed by proof of any excuse for niot presenting it.

Such an order is, prima facie, evidence that the drawer has received the
amouut in money, or money ’s worth. :

fASSUMPSXT. The ﬁrst eount was upon an order, in
the following ,words,
Lyman, February 2, 1830.
Mz PETER PADELFORD, Sir.
Please te pay, John Child, fifty dollarg, and I will ac-
oemnt to-you for the same, it being for value received.
W. NEILSON.
~There was an aIngatlon, on this count,'that the order
was presented to Padelford, for payment, which he re-
fused.
There was also a count for money had and received.
The cause was tried here, upon the general issue, at
May term, 1831, and a nonsuit entered, subject to the

-opinion of the court, upon the following case.

The defendant’s intestate, drew the order, described
in‘the first count, on the 2d February, 1830 ; but, some
{ime in the month of February, 1830, and after the order
was drawn, he directed Padelford not to pay it. The

order was mever presented, to Padelford, for payment,

but, on the 24th March, 1830, the plaintiff requested
Neilson to pay him the amount of the order, which he
refused to do.

Parker and Woods, for the plaintiff.

J. Smith and Bell, for the defendant.

By the court. It is very clear, that, upon the facts sta-
ted, the plaintiff is not entitled to recover, upon the first
count. The allegation, in that count, that the order was
presented for payment, must be proved, in order to sus-
tain it, and the want of proof, of that fact, cannot be
supplied by proof of any excuse for not presenting it for
payment. Chitty on bills, 355 and 374 ; Bayley on bills,
281 —283.

Bt the order imports, upon the face of it, to have
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been given for value received, and this is, prima facie, ev-
idence, that the intestate received, of the plaintiff, the
amount of the order, in money, or in money’s worth.
Bayley on bills, 317. e k

And, as soon as the intestate revoked the order, it
seems to us, that the plaintiff had a right to consider that
at an end, and was entitled to demand, and receive from
the intestate, whatever he had paid for it.

And, whatever may have been the nature of the con-
sideration, upon which the order was founded, we think
the count, for money had and received, may be sustain-
ed. 8 Cowen, 77, Hughes v. Wheelor:

The nonsuit must, therefore, be set aside, and the sause stand”
for trial. : :
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