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Jonn SawvER ef ¢, versus KMoses Corr.

The decision of a Judge of Probate, nffon the claims of execntors or admin-
istratars, against the estates of their testalors, or intestates, when adminis-
tared in the insolvent couwrse, 8 not conclusive, although ne one appears,
in the probate court, to contest the clalms ; but any person aggrieved; may
appeal from the decision,

Tars was an appeal from a decree of the Judge of the
Probate in this county. Copp was the executor of the
last will and testament of Amos Sawyer, whose estate
was administered in the insolvent courze. On the 15th
December, 1830, previons to which time the commission-
ers, appointed by the Judge of Probate to examine and
allow the claims of the creditors, had made their report,
the executor presented his private claim, against the es-
tate, to the Judge of Probate, to be allowed and placed
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on the list of claims.  And due notice having been given Saws‘?f et a
to the heirs, legatees and creditors, of the said estate, copp.

of the time and place when and where the said claim, of

the executor, would be presented for allowance, and no

person appearing to object to the same, the Judge of
Probate ordered and decreed, that the said claim, of the

executor, amounting to $3650, be allowed and placed up--

on the list of claims, against said estate.

From the said decree, the Jsaid J. Sawyer et a. ap-.

pealed to this court.
Sullivan, Lawrence and Bartlett, for Copp, the appellee,

moved the court to dismiss the appeal, on the ground,

that, under the circumstances of the case, no appeal was
given by law, from the decree of the Judge of Probate.

And they relied upon the fourth section of the statute
of July 2, 1822, entitled, ¢ an act regulating the settle-
ment and distribution of insolvent estates,” which show-
ed, conclusively, as they contended, that the decision of
the Judge of Probate was final.

Tilion and Mason, for the appellants.

By the Court. 1t is moved, on behalf of the appellee,
in this case, to dismiss the appeal ; and the question to
be decided, is, whether the appeal can, under the cir-
cumstances, be sustained ?

The statute of July 2, 1822, regulating the settlement
and distribution of insolvent estates, section 4, provides
that the commissioners shall take no cognizance of any
elaim or demand in favor of the executor or administra-
tor, against the estate, but in all such cases, in the cita-
tion to the heirs and creditors, to hear the account of the
executor or administrator, notice shall be particularly
given of such claim or demand ; and if, at the time of
rendering the account, no heir, or creditor, shall appear,
to contest the claim, the Judge of Probate may examine
the same, and allow such sum as to him appears legal
or the Judge may, and, if any heir or creditor appear to
contest the claim, he shall, unless the partics agree in
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Sawyer et . writing to have him decide upon it, refer the same (o

¥
Lopp.

one or more referees, whose report, when accepted by
the Judge, shall be final in the case.

Now, in this case, the executor gave notice, to the
heirs and creditors, that his claim was to be presented,
and, no one appearing to object, it was allowed. Is the
decree, allowing the claim, conclusive ? It is certainly
not made so by .any express provision in the statute.
And, upon adverting to the statute of July 2, 1822, au-
thorising and regulating appeals from the decisions of a
Judee of Probate, we find it enacted, in the broadest
terms, that ¢ any person or party aggrieved by any de-
cree, sentence, appointment, order, grant or denial, of
any Judge of Probate, &c. may appeal therefrom.” The
decree, from which this appeal has been taken, is with-
in the words, and we see nothing that leads us to doubt,
that it is within the true intent and meaning of this pro-
vision in the statute.

We are of opinion that there is no legal ground, on
which we can refuse to sustain this appeal, and the mo-
tion, to dismiss it, is overruled.

Hzxry Dreansvory ef . versus Joun Twist.

‘Where a iwrit, returnalls to this comt, was made upon a blank, issued by
the clork, to be 'used in another cour:, it was held to be irregular and the
writ was quashed.

I~ this case, th2 plaintifls’ counsel had taken, in order
to make out his writ, a blank, signed by the clerk of the
eourt of common pleas, and intended to be used for a
writ to be issued by that court ; but the same person
who signed the blank, was clerk of thiz court at the time




