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Ebenezer Scribner versus William Whitch­
et a.er,

rendered,a has beenjudgment by justiceWhere a of peace,the against any
militaryperson, neglect duty,offor no issued,execution is to be until the

days, dayof after theexpiration two of rendering the judgment, exclusive
Sunday.of

it,anWhere theappeared,execution on face issued,of to have been and in
issued, case, expirationin such afact before the of days,the two but noth-
was under it theing day issue,done until after when it might lawfully and

issued,person, arrested,then the whom it wasagainst held,was it was that
execution,byarrest virtue of thethe was lawful.

This was an action of trespass for and im-assaulting
theprisoning plaintiff. The cause was submitted to the

decision of the theuponcourt facts.following
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defendants, thebeingOolburne,Scribner. one of theSamuel
Whitch-Williamtoexhibitedcompany,militiaclerk of nWhitcher,

et- peace,of thejusticeaanddefendantstheer, ofanothera-_
militaryoflor neglectplaintiff’,theagainstcomplaint,a

1829,December, the11ththeFriday,onandduty;
complaint,saidon thejudgment,Whitcher renderedsaid

case,in thisScribner, plaintiffthewit, thatfollows, toas
prosecution,and costs ofcentsfiftyofa linepayshould

1829, theDecember,14Monday, theOn$7.taxed at
that bearingjudgment,onan executionissuedjustice

issued,thus wasexecutionTheday.sametheteste
Marston, case,the inof defendantsone thisbydelivered

defendant,aBlaisdell, also awaswho withJoshuato
sheriff,aBlaisdell, deputywho was shouldthatrequest

same.theserve
1829, Blaisdell, ofDecember, by virtue17thOn the

of andbody theexecution, plaintiffthethe said arrested
him prison.committed to

contended, the wasthatBell, plaintifffor the plaintiff,
thethedays, byfull statute regulatingto twoentitled

fines, clayafter the when judgmentmilitaryofcollection
hehim, mightin haveorder thatrendered againstwas

; andand costs that no ex-the finepaytoopportunityan
him, he haduntillawfully issue against:couldecution

time.had that
fullwas entitled to twothat heinsistedfurtherHe

354, ;v. Felt4 Pick.Sunday. Thayerofexclusivedays,
1829,December,of wasdaythirteenththat as theand

case,this had no authority to is-intheSunday, justice,
December, 1829.the 15th Theuntilthe executionsue

issued on 14ththeprematurelybeenhavingexecution
void, alltheDecember, trespassers.and defendantswas

v. Wardwcll.356. BriggsRep.10 Mass.
Woods, the defendants.forandGoodall

by Richard-wasthe court deliveredofopinionThe
(J.son, J.

a person,-against judg-thatare of opinionWe .whom
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Scribnerfine,, miltiarendered,has been a under thement for
vs.

laws, tois entitled two full exclusive ofdays, Sundays, Whitchrr
et. a.day rendered,after the when is thepaytojudgment

costs,fine and before any takenexecution can be out
statute,him. The on this in theagainst is fol-subject,

“ person,words: If the whomlowing against judgment
rendered, shallshall be for theneglect, twospace of

thereafter, to to justicesuch thepay amount ofdays such
costs, Itjusticefine and the said shall execution.”issue

is is to stayedmanifest that the execution be two days,
the soldier anin to togive opportunityorder thepay

;costs, and save andand further costsforfeiture trouble
statute,inprovision,and a the to beoughtsuch construed

a toand in such manner as full effect toliberally give the
Andintention of the to construe the statutelegislature.
ofexclusivedays,to two toseems us togive Sundays,

perfectlybe reasonable.
execution, then, in case,The this is tested, and actu-

issued, soon,oneally day too and the question is wheth-
?is, account,it on this voider

hadIf it been executed on the day issued,when it it
havemust been toadjudged have been, at time,that a

It sonullity. was decided in v.Briggs Wardwell, 10
366.Mass. InRep. that case the arrest was made be­

fore the execution could lawfully issue. Rut in this case
was done until twonothing days after the time when

wasthe authorized tojustice issue execution.
Does the circumstanc that was,it fact,in made out

soon,too ?render it void We think not. It is believed
ato be common practice with the clerks of this court to

executions,make out and in many cases to deliver them
attornies,to before the time when they can lawfully

issue, tocaretaking make the teste as on a day when
they may lawfully issue. No inconvenience has result-
ed from this practice,and in many cases it has abeen great
accommodation to attorneys. But if the outsuing of an
execution too soon renders it suinp-void, the true oftime
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Scribner shown,it teste, and aliout themay be notwithstanding
TS.

thusexecutions must be void.issuing adjudgedWhitcher
*t. ®. circumstance, the testedthe that execution wasDoes

soon, ? ittoo render it void not.Surely Supposea day
was,in outfact,suedshown the executionbe thatcould in

December, on the15th and testedthis on thecase
such ait beheld that mistake14th, mistake—couldby

void ? We think If thenot.executiontherendered
later,athis execution ac­day althoughhad testedjustice

14th, it would have been wellon enough.issued thetually
on a andmistake, day,the writHe, wrongtestedby

make the execution void.a does not Asuch mistake
isan execution amendable. Itthe teste ofinmistake

times, when much morein former rigidso heldwas
amendments, than are nowprevailed, adopt­rules, as to

executions thanmore material ined. And still mistakes
unfrequently been amend­notin the teste havemistakes

; Burrows, 1187,Harwood­ 2Jones, 41,T. Smith v.ed.
Salkeld, 273, v.1 Wright;Sherleyv.Campbell Cumming;

v.; 98,2 3 Wil­Rep.956­ Caine’s HolmesTidd’s Prac.
Smith; 329,4 M. & S.322, v.liams; Mackie4 Taunt.

;Law­ 9577, v.NewnhamPasman; 5 E.Hunt v. D. &
349,e; Chitty’s Rep.386, 1 Stevensonv.Cramer Alslyn­Johns.

Kendrick; 1v.836, Hunt;astle­ 2 Bl. Rep.v. C­
Cowen, 33, v. Billinghurst.Center

execution, inthat as thetherefore,are, opinion,Wc of
void, the defendantsand notamendable,case,this is

hadfor what beentrespassersbe asconsideredcannot
stated,that, theycase aretheit, and uponunderdone

toentitled judgment.


