NOVEMBER TERM, 1832.

have no right to toll, without authority from the legisla- Stdte
ture, because the former owners erected the works and gox e, a.
dedieated them to the public use. :

Nor do we see how it is, in any. way, material in this
case, whether Connecticut river be a navigable'stream

or not.
We are, therefore, on the whole, of opinion that the
replication must be adjudged suflicient.

E. Hovur versus A. Quimpy, and . Howrt and
wWiIFE versus A. Quimsy.

There were two actions, in favor of the same plaintiff, against the same de-
fendant, in one of which judgment was rendered for the plaintiff, and in the
other for the defendant, at the same term, and the judgments were, by or-
der of court, set off one against the other, without any objection. At a sub-
sequent term the plaintifi®s attorney moved the court to rescind the order of
set off, on the ground that his lien upon the costs was affected by it—but
the court overruled the motion, on the ground that it was made too late.

THesk actions were both referred to arbitrators, at No-
vember term, 1830. At May term, 18381, the arbitrators
made reports, by which they awarded to the plaintiff,
in the action Holt v. Quimby, $14,19, damages, and
costs, taxed at $71,43 ; and to the defendant, in the oth-
er action, costs, iaxed at $43,63. At the same term
judgment was rendered upon both reports ; and, upon
motion of the defendant, it was ordered by the eourt,
that one judgment should be set off against the other,
and execution issued for the balance.

At November term, 1831, Gilman, the plaintiffs attor-
ney, who had been absent at the time when the order
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for setting off the judgments against one another had
‘been made, having left the actions in the care of other

————eouinsel, moved the court to resecind the said order, on

the ground that heyas-attorney, had a lien upon the
judgment in favor of the plaintiff; for fees and money ad-
vanced in the suit; to the amount of $74,13.

Phelps and Bartlett, for the defendani.

By the court. 1t was the misfortune of the plaintiff’s
atiorney to be sbsent, when the order as to the set off
was made. Had he been present, and interposed his
lien, that order would not have been made. But two
vears have now. elapsed, and the circumstances of the
plaintiff may have materially altered in that time. We
think it would be altogther unreasonable, af this tine, to
rescind the order and compel the delendant to pay the
remainder of the judgment against him, leaving him to
obtain satisfaction of his judgment against the plaintifi'as
he may. Mution overruled.

A. Jewerr versus 8. D. Stevens and N. D.
STEVENS.

It ienot 2 legel ground for granting a new trial, that incompetent evidence

was introduced to prove z fact, if the fact, when proved, was wholly im-
) ial in the decision of the cause.

Asspmrsit, upon a note, for $150, dated June Tih,
1825, payable, to the plaintiff, in three years, with inter-
est, and made by the defendants.

The cause was tried here, upon the general issue, at
May term, 1831, when the note was produced, and the
signature of the defendants proved.




