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for setting off the judgments against one another had
‘been made, having left the actions in the care of other

————eouinsel, moved the court to resecind the said order, on

the ground that heyas-attorney, had a lien upon the
judgment in favor of the plaintiff; for fees and money ad-
vanced in the suit; to the amount of $74,13.

Phelps and Bartlett, for the defendani.

By the court. 1t was the misfortune of the plaintiff’s
atiorney to be sbsent, when the order as to the set off
was made. Had he been present, and interposed his
lien, that order would not have been made. But two
vears have now. elapsed, and the circumstances of the
plaintiff may have materially altered in that time. We
think it would be altogther unreasonable, af this tine, to
rescind the order and compel the delendant to pay the
remainder of the judgment against him, leaving him to
obtain satisfaction of his judgment against the plaintifi'as
he may. Mution overruled.

A. Jewerr versus 8. D. Stevens and N. D.
STEVENS.

It ienot 2 legel ground for granting a new trial, that incompetent evidence

was introduced to prove z fact, if the fact, when proved, was wholly im-
) ial in the decision of the cause.

Asspmrsit, upon a note, for $150, dated June Tih,
1825, payable, to the plaintiff, in three years, with inter-
est, and made by the defendants.

The cause was tried here, upon the general issue, at
May term, 1831, when the note was produced, and the
signature of the defendants proved.
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Evidence was then introduced, by N. D: Stevens, tend-
ing to prove that, in 1825, 8. D. Stevens, wanting .mon” fgtgyém;
ey, employed one N. Davis, to procure it. Davis appli- R
ed to W. and B. who gave him encouragement that they
weuld ‘furnish the morey. 'This note was then made, a
blank being left for the name of the payee and for the
date ; and, in this state, the note was delivered to 8. D.
Stevens, who carried it to W. but he refused to accept
it. 8. D. Stevens then applied to this plaintiff; who
made a note, with him, for $150, dated June 8, 1825,
payable to W. This note was carried to W, and $100
advanced upon it, and $50 endorsed upon it as paid.  As
an indemnity to the plaintifl’ for signing that note, the
blanks in this note were filled and the note passed to the
plaintiff. ,

It also appeared that 8. D. Stevens conveyed, to the
plaintifl; a tract of land, of the value of 875, as seeurity
for his signing =aid note. This conveyance was abso-
lute, but, afterwards, an agreement was written on the
back of the deed, that, upon the payment of a certain
sum, the conveyance should be void.

The plaintifi gave, in evidence, an affidavit, made by
S. D. Stevens, tending to prove that the said $100 re-
ceived of W., was received for the use of both the de-
fendants.

It was submitted to the jury to say whether the mon-
ey was borrowed, of W., for the use of both the defend-
ants, with directions to find for the plaintiff) if they be-
lieved it was so borrowed.

The jury having returned a verdict in favor of the plain-
tiff; the defendants moved for a new trial on the ground
that the affidavit of 5. D. Stevens had been improperly
admitted in evidence.

Quancy, for the plaintiff,

Britton, for the defendants.

By the court. 1t was supposed, at the time this action
was tried, that, if the money was in fact borrowed of W,
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for the use of 8. D. Stevens, N. D. Stevens must be con-
sidered as a surety entitled to the benefit of the security
which the plaintiff had in the land. But this is a mis-
take. He cannot be considered “as a co-surety with the
plaintiff, for he did not sign the note to W., on which the
$100 was advanced. - This note was delivered to the
plaintiff, as a security, by both the defendants, and, in
relation to him, they are both principals. It was, there-
fore, -wholly. immaterial whether the money was bor-
rowed, of W., for the use-of both the defendants, or not.

If it ‘had been material, to the plaintiff, to prove that
the money was, in fact, borrowed for the benefit of both
the defendants, the afidavit of S. D. Stevens would not
have been competent evidence to prove that fact. 6
Pick. 464, Robbins v. Willard ; 5 ditto, 414 ; 3 Star-
kie’'s Ev. 1072 ; 1 Starkie’s Rep. 81 ; 10 Johns. 216 and
66 ;14 :Johns. 215. S :

But it now appearing that the afidavit was admitted
to prove what was wholly immaterial in the decision of
the cause, its admission furnishes no just ground for a
new trial.

~Judgment on the verdict.




