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hadone anothertheoff judgments againstfor setting
otherthe care ofmade, left the actions inhavingbeen

order,said oncounsel, the court themoved to rescind
thelienhe, uponthat as had aattorney,groundthe
ad-moneyandfor feesin favor of plaintiff,thejudgment

ofsuit,in to the amountvanced the ■~4313.
defendant.Bartlett,and for thePhelps

of the plaintiff’sthethe court. It was misfortuneBy
as to set offabsent, the order theattorney to be when

hisand interposedHad been present,was made. lie
Butmade. twolien, not have beenthat order would

of thenow and the circumstancesyears have elapsed,
in that Wehave altered time.may materiallyplaintiff

time,unreasonable, toit be at thisthink would altogther
thepaythe defendant tothe order and compelrescind

him, him toleavingof the againstremainder judgment
the asplaintiffobtain satisfaction of his judgment against

overruled.Motionmay.he

S. and N. D.versus D. StevensJewettA.
Stevens.

thattrial, evidencea a newgrosmá grantingIt ■ not forlega! incompetent
when was im-fact, feet,a if theto proved,wits introduced whollyprove

cause.material in decision of thethe

dated 7th,Junenote, $150,foraAssumpsit, apon
years,in three with inter-1825, plaintiff,to thepayable,

defendants.byand made theest,
issue, athere, theupon generalwas triedcauseThe

theand183!, was produced,the notewhenterm.May
proved.the defendantsofsignature
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JewettStevens, tend-introduced, D.N.bywas thenEvidence v.
morrStevens, wanting Stevens.1825, D.in S.that,to proveing

it,Davis, appli-DavisN. to procureoneemployedey,
theythathim encouragementand B. whoW. gavetoed

made, aThis note was thenmoney.thefurnishwould
for thename of the andpayeefor theleftbeingblank

D.S.state, to; the note was deliveredand, in thisdate
acceptW.to he refused toit butStevens, carriedwho

whoplaintiff,to thisthen appliedS. D. Stevensit.
8, 1825,Junehim, datednote, for $150,withmade a

W,to andcarriedW. This note wastopayable $100
egdorsed paid.it as Asit, uponanduponadvanced $50

note,that theforto theindemnity plaintiff signingan
note to thepassedand thewere filledin this noteblanks

plaintiff.
to theconveyed,S. D. StevensIt also thatappeared

securityof asland, of value $375,a tract of theplaintiff,
conveyance was abso-for his said note. Thissigning

but, was written on thelute, afterwards, an agreement
deed, athat, theupon paymentof the of certainback

sum, conveyance shouldthe be void.
evidence, affidavit,inplaintiffThe angave, bymade

Stevens,D. to proveS. that the saidtending* re-■100
W,,of was received forceived the use of both the de-

fendants.
juryIt was submitted to the to say whether the mon-

borrowed, W.,of for the use of both theey was defend-
ants, to find for the plaintiff,directions ifwith they be-

borrowed.it was solieved
The returned a inverdict favor ofjury having the plain-

tiff, moved adefendants for new trialthe on the ground
of S. D.affidavit Stevens hadthat the been improperly

in evidence.admitted
for plaintiff.theQuincy,
forBritton, the defendants.

the court. It supposed,wasBy at the time this action
tried, that, if the moneywas inwas fact borrowed of W.s
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Jewett for the Stevens,use of S. D. N. D. Stevens must be con-
V.

a suretysidered as entitled theto benefit of the securityStevens.
plaintiffwhich the had in the land. But this is a mis-

Hetake. cannot be considered aas co-surety with the
for heplaintiff, W.,did not the note to onsign which the

was advanced. This note was delivered to the$100
aplaintiff, as security, by defendants, and,both the in

him,relation are both Itprincipals. was,to they there-
fore, wholly immaterial whether the money was bor-

defendants,W.,rowed, use of theof for the both or not.
material,If it had been to the toplaintiff, prove that

was, fact,moneythe in borrowed for the benefit of both
defendants, S.the the affidavit of D. Stevens would not

evidence tohave been competent prove that fact. 6
;v.464, 5 ditto, ;Robbins Willard­ 414­Pick. 3 Star­

; ;1 81­1072­ Starkie’s 10Rep. Johns.kie’s 216Ev. and
;66­ 14 Johns. 215.

But it that theappearingnow affidavit was admitted
what thewhollyto was immaterial inprove decision of

cause,the its noadmission furnishes just forground a
new trial.

onJudgment theverdict.


