
CASES

AND DETERMINEDARGUED

■TH8IK

OF JUDICATURECOURTSUPERIOR

FOR THE

TERM,MARCHSTRAFFORD,COUNTY OF

1833,X>.

a. versus Sayward,Leeds et. and Jenness,
Trustee.

credits,goods, creditors,The of effects andavails assigned for the benefit oí
attached,may be in the hands of the byassignee, process—the trastee
plaintiffand the will be entitled any remain,to recover surplus maywhich

and theover above amount of the debts of those creditors who had become
theparties assignmentto before the service of the process on assignee.the

appeared,It in this ease, from ofthe disclosure the
trustee, that, on the 13th February, 1832, theSayward,

debtor,principal by a deed of conveyed toassignment,
trustee,the all his stock trade,in trust,in to sell and dis-

ofpose the same within of months,the term three and
out of the toproceeds pay—
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a- 1. Athe trust. 2. certainThe expenses attending
trustee,sum of to the andmoney doe from the principal,

3.which was theupon surety principal.no‘e he for
* aforesaid,o” the and topay satisfytopaying debts
the creditors of the who should becomeprincipal, parties

date,to the fromdayswithin theassignment, sixty the
sufficient,whole of their debts if funds should bethe oth-

cent, and, 4.erwise an To divideequal perrate the
of theif theoverplus, any, paymentafter subscribing

creditors, creditors,otherthe whose namesamongst
annexed,were contained in a and inschedule case of

them, surplusmore than to to the topay paysufficient
executors,the administrators orhisprincipal, assigns.

andAnd trustee the withprincipalthe covenanted with
creditors, faithfullythe that lie would executesubscribing

the trust.
the andbyThe principalwas executedassignment

of thetrustee, principal,and certain of the creditorsby
writ,before the service of the which was onplaintiff’s

the loth of the February.same After the of theservice
writ, and allowed thesixty days bywithin the assign-
ment, Leverett,John another creditor of the principal,
subscribed the assignment.

disclosure, hadto the trustee convertedPrior the the
into and all thosemoney, afterproperty paying creditors

who had executed the before the ofserviceassignment,
in thewrit, there remained hands of theplaintiff’sthe

sum, the amountnot however exceedingtrustee a further
Leverett.of saidof the claim

movedRowe,S. forplaintiff, judgment againstfor theJ.
thesotrustee, payingthe sum afterremaining,forthe
be-to thecreditors, partieshad become assignment,who

of the writ.plaintiff’sservicethefore
Y. for the trustee.G. Sawyer,

the Court.the ofParker, opinionJ. delivered
case, that there isthis anyis no itiThere suggestion,

Theby assignment.thisfraud creditorsuponactual
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admits theplaintiff of tothe retain theright trustee
avails to the amount of the claims of those creditors who

toparties the deed priorbecame to the service of his
the only question raised,andprocess, is, he iswhether

the over andsurplus,entitled to above the amount of
debts, theor whether trustee isthose bound thatto pay

Leverett,to who assented and became asurplus party
writ,after theto the transfer service of the plaintiff’s

and within the time limited in the assignment.
admit of a doubt thatIt cannot this is a proper process

anyto attach which wouldby surpluswhich eventually
4 Mason’s 2.23Rep.to the debtor. and itbelong wouldj

thatclear all the availsequally mayseem be liolden, in
acquiredthe had not anwhich creditors interest prior to

process.of theservicethe
therefore, is,question,The whether had,Leverett by

deed, anyacquired interest sothe that he is entitled to
inmoney to thepreference plaintiff.this It may be

that he is within the terms ofconceded the assignment,
time ofthe the serviceat of plaintiff’sbut the writ, he

it,wayno assented tohad in nor become a party to it in
fact.

It has been suggested, by eminent authority, that an
in such case,assignment, forbeing the benefit of the

creditors, their assent to it may be presumed ; Mason,4
214; v. Fairbanks and Trustee.Halsey But after an at­

weexaminationtentive are unable to discover any
wewhich canupon make asuchground presumption

a who pursuescreditor hisagainst remedy at 5law.
153, v.Rep.Mass. Haskell.Widgery Creditors may not

suchdeem beneficial.assignment It is for the payment
debts,of but contains no assurance that the claims of

of the creditors are toany be paid full,in except those in
which the trustee was interested, and we cannot pre­
sume that the creditors would assent to this conveyance
and take a chance of a dividend out ofreceiving the pro­
perty instead of suchpursuing other re-remedy, for the
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law fur-thethinktheyLeeds el. a asdebts, mighttheirofcovery

v. con-wereofnames the plaintiffsIf thenished them.Sayward.
thewithinthey wereschedule, thatthe sotained in

that wesuit showsverythisof the assignment,terms
presumption.cannot, fact,in of make suchpoint any

“ the creditors whoitselfby the instrumentAgain,
sixtybecome to the withinparties assignmentshould

to to whopreferredbe thosedays from the date” were
“ ofandcreditors” the covenantwere not subscribing

This showsthe is the creditors.subscribingtrustee with
theyuntil be-partiesto bethat were considerednone

Theythe instrument.bysotechnically executingcame
the mere fact itsbyto the deed ofpartieswere not then

trustee, were,theyand for ifby principaltheexecution
alike, theyentitledall must have been whether subscrib-

ed or not.
we reason we shouldany why attemptdo discoverNor

creditor,such a in favor of onepresumption,to raise to
another, a debt,bona andthe ofprejudice having fide

ofin the assertion his This notrights. ismore'vigilant
tous therequires applywhich doctrine ofa case rela­

amake party,as creditor a ab in-­subscribingtotion so
assent,subsequent as this wouldhis be to theitio, by

equally 3of creditor meritorious. Co.anotherprejudice
;43­ 1 Ch. 297.Rep.Johns.; 3 Black. Com.30­

process,of this it didof the servicethe time not ap­At
than those who hadother creditoranythatpear already
partya toit, thewould become assignment, orexecuted
The principal debtor,so to be considered. then,consent

time, to extent of thethe surplusthat overat andwas
of of thethe claims creditors hadthe amount whoabove

interest, andsubscribed, in this interestpartythe was
attached, asby process, anythisliable be over-­toequally

13court,in to him.any belongplus,which Mass.might,
; 358,6146, v. Ward v.Pick. LamsonRep. Ingraham Geyer­

13,Trustees; 9 Blissand Trustee.and Pick. v.Viall
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LecAWe are of opinion, therefore, most,that the assignee
in cáse,this be adjudged for the intrustee funds his sayv
hands, thebeyond amount of the claims thoseof credit-
ors who had become parties, prior to the service of the
plaintiff’s writ. What properwas the disposition of the
other part of the fund, is a questiontrust with which
the plaintiff and,concern,has no upon which, therefore,
it is not to form annecessary opinion.

Trusteecharged.

Mary Libt.Cram, versus Jonathan P. Cram.

separateswillinglyWhere the husband from hb wife for more than three
provisionyears together, and maltes no for her support, having it in hb

do,power so to town,but continues to reside in the same there ■ not such
desertion as to aauthorise divorce.

This was applicationan for a divorce.
was,The causealleged that the husband had willing-

ly wife for spaceabsented himself from the the of three
years provisionsuitablewithout for hertogether, making

it in his so to do.powersupport, having
evidence,It in that soon after theappeared, marriage,

than three before theyearsand more aapplication, con­
parties husband,troversy arose between the the—that

moved, with his furniture andthereupon, provisions, to
father,the house of his hisleaving wife so destitute that

she was toto her father’sobliged go house, where she
has since resided—that he had made no provision for

time,her that andsupport from had declaredrepeatedly
“he henever would—that had a respectable property”

ciand was ableabundantly to ifmaintain her he was so


