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A.D. 1833.

LEeEDs et. a. versus Saywarp, and JENNESS,
T'rustee,

The avails of goods, effects and credits, assigned for the benefit of ecreditors,
may be attached, in the hands of the assignee, by the trustee process—
and the plaintiff will be entitled to recover any surplus which may remain,
over and above the amount of the debts of those creditors who had become
parties 10 the assignment before the service of the process on the assignee.

It appeared, in this case, from the disclosure of the
{rustee, that, on the 13th February, 1832, Sayward, the
principal debtor, by a deed of assignment, conveyed to
the trustee, all his stock in trade, in trust, to sell and dis-
pose of the same within the term of three months, and
out of the proceeds to pay—
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1. The expenses attending the trust. 2. A certain
stumy of money due to:the trastee, from the principal, and
& note upon which-he wassurety for the principal. 3.
After paying the debts aforesaid, to pay and satisfy to
the creditors of the prineipal, who should become parties
to the assignment, within sixty days from the date, the
whole of their debty if the funds should be sufficient, oth-
erwise an egual rate per cent. and, 4. To divide the
overplus, if any, after the payment of the subscribing
créditors, amongst the other creditors, whose names
were contained ina schedule annexed, and in case of
more than suflicient tc pay them, to pay the surpius to
the ~principal, his executors, administrators or assigns.
And the trustee covenanted with the principal and with
the subseribing creditors, that he would {aithfully execute
the trust.

The assignment was executed by the principal and
trustee, and by certain of the creditors of the principal,
before the setvice of the plaintifi’s writ, which was on
the 15th of the same February. After the service of the
writ, and within the sixty days allowed by the assign-
ment, John Leverett, another creditor of the principal,
subscribed the assigAment.

Prior to the disclosure, the trustee had converted the
property into money, and alter paying all those creditors
who had executed the assignment, before the service of
the plaintiff’s writ, there remained in the hands of the
trustec a further sum, not however exceeding the amount
of the claim of said Leverett.

Jo.8. Rowe, for-the plaintifl, moved for judgment against
the trustee, for the sum so remaining, after paying the
creditors, who had become parties to the assignment, be-
fbi’e the service of the plaintifi’s writ.

G. Y. Sawyer, for the trustee.

Parker, J. delivered the opinion of the Court.

There is no suggestion, in this case, that there is any
actual fraud upon creditors by this assignment. The
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plaintift’ admits the right of the trustee to retain the waﬁe‘? a
avails to the amount of the claims of those creditors who gaygm
became parties to the deed prior to the service of his ™
process, and the only question raised, is, whether he is
entitled to the surplus, over and above the amount of
those debts, or whether the trustee iz bound to pay that
surplus to Leverett, who assented and became a parly
to the transfer after the service of the plaintiffs writ,
and within the time limited in the assignment.

It cannot admit of a doubt that this is a proper process
by which to attach any surplas which would eventually
belong to the debtor. 4 Mason’s Rep. 223 ; and it would
seem equally clear that all the avails may be holden, in
whieh the creditors had not acquired an interest prior to
the service of the process.

The question, therefore, is, whether Leverett had, by
the deed, acguired any interest so that heis entitled to
this money in preference to the plaintiffi it may be
conceded that he is within the terms of the assignment,
but at the time of the service of the plaintifi’s writ, he
had in no way assented to it, nor become a party to it in
fact.

It has been suggesied, by eminent authority, that an
assignment, in such case, being for the benefit of the
creditors, their assent to it may be presumed ; 4 Mason,
214 5 Halsey v. Fairbanks and Trustee. But afier an at-
tentive examination we are unable to discover any
ground upon which we can make such a presumption
against a creditor who pursues his remedy at law. 5
Mass. Rep: 153, Widgery v. Haskell. Creditors may not
deem such assignment beneficial. It is for the payment
of debts, but contains no assurance that the claims of
any of the creditors are to be paid in full, except thosein
which the trustee was interested, and we cannot pre-
sume that the creditors would assent“to this conveyance
and take a chance of receiving a dividend out of the pro-
perty instead of pursuing such other remedy, for the re-
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nished them. If the names of the plaintiffs were con-
tained in the schedule, so that they were within the
terms of the assignment, this very suit shows that we
cannot, in point of fact, make any such presumption.

Agzin, by the instrument itself “ the creditors who
should become parties to the assignment within sixty
days from the date” were to be preferred to those who
were not ‘““subseribing creditors” and the covenant of
the trustee is with the subscribing ereditors. Thisshows
that none were to be considered parties until they be-
came technically so by executing the instrument. They
were not then parties to the deed by the mere fact of its
execution by the prinecipal and trustee, for if they were,
all must have been entitled alike, whether they subscrib-
ed or not.

Nor do we discover any reason why we should attempt
to raise such a presumption, in favor of one creditor, to
the prejudice of another, having a bona fide debt, and
more vigilant in the assertion of his rights. Thisis not
a-ease which requires usto apply the doctrine of rela-
tion so ag to make a subscribing creditor a party, ab in-
itio, by his subsequent assent, as this would be to the
prejudice of another creditor equally meritorious. 3 Co.
30; 8 Black. Com. 43 ; 1 Johns. Ch. Rep. 297.

At the time of the service of this process, it did not ap-
pear that any other creditor than those who had already
executed it, would become g party to the assignment, or
consent so to be considered. The principal debtor, then,
was at that time,to the extent of the surplus over and
above the amount of the claims of the creditors whe had
suhseribed, the party in interest, and this interest was
equally liable to be attached, by this process, asany over-
plus,which might, in any court, belong to him. 13 Mass.
Rep. 146, Ingraham v. Geyer ; 6 Pick. 358, Ward v. Lamson
and Trustees ;.9 Pick. 13, Vigll v. Bliss and Truslee.
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We are of opinion, therefore, that the assignee must, Leedset. a.

in this case, be adjudged trustee for the funds in his
hands, beyond the amount of the claims of those credit-
ors who had become parties, prior to the serviee of the
plaintiff’s writ. What was the proper disposition of the
other part of the trust fund, is a question with which
the plaintiff has no concern, and, upon which, therefore,
it is not necessary to form an opinion.
Trusice charged.

Mary Cram, Labt. versus Joxaraan P. Crawm.

Where the husband willingly separates from his wife for move than thres
years together, and makes no provision for her support, having it in his
power so to do, but continues to reside in the same town, thers is not such
desertion ns to authorise a diveree,

Tris was an application for a divorce.

The alleged cause was, that the husband had willing-
Iy absented himself from the wife for the space of three
years together, without making suitable provision for her
support, having it in his power so to do.

It appeared, in evidence, that soon after the marriage,
and more than three years before the application, a con-
troversy arose between the parties—that the husband,
thereupon, moved, with his furniture and provisions, to
the house of his father, leaving his wife so destitute that
she was obliged to go to her father’s house, where she
has since resided—that he had made no provision for
-~ her support from that time, and had repeatedly declared
~ he never would—that he had a ¢ respectable property”
and was “ abundantly able to maintain her if he was so

R
Sayward.




