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Pickeringand J.MillerT. H. and versuswife,
Mark et a.Dennett,

to petition partitionIn order forsustain a it is necessarynot that petitionerthe
should be possessionin the actual of the land.

1809,21,The statute of jointJune directing created,how tenancies shall bo
not, conveyancesis when toapplied made act,before the passing of tho a

law,retrospective cause,for the adecision of civil within the meaning oí
constitution,the a lawnor theimpairing obligation aof contract.

which,This was a petition for partition, in peti-the
tioners that T. II.alleged, Miller was seized of one un-
divided fourth part, and J. wife,and inPickering her

ofright, another fourth part undivided, of certain lands



ROCKINGHAM.

with topersonsin ns in common.tenantsNewington,
unknown, bepartitionami thatthey prayed mightthem

made.
court,ofto the decision theThe cense was submitted

theupon facts.lohowina-
landsMiiier. seized of the describedBenjamin being

i;i case, 1795,in onpetition September.the this the 4th
-deed, date, toof -■>.by paidof that in consideration

Williamhim John and Miiier. untoby conveyedMiiier
William,and their arid forev-the said John heirs assigns

“W lands,er to have and to hold the saidthe same grant-
William,said and theired to the Johnthempremises,

said and William there-heirs and The Johnassigns."
lands,entered, ofpossessionin theupon and continued

died,10, the1813, said John TJuly leavinguntil when
wife, heirs at JohnMiller and J. Ids law.H. Pickering's

course,was administered in the insolventMiller’s estate
in ofpossessionhave never been thepetitionersand the

lands.
all the ofThe have estate William Miller.respondents

Goodrich, for petitioners,the The in thisrespondents.
theirease, have not the course topursued proper obtain

any.if have haveTheyeven tothey oughtrights,
writ and Parti-possession.a of obtainedentry,brought

manner,made this summarybe in whereonlytion can
have seizin andactual 1possession.partiesthe Mass.

v. theBonner The475, Proprietors Kennebeck Pur-ofRep.
chase.

claim,under both parliesthe winchconveyance,Put
Miller,to John readMiller Miller WilliamBenjaminfrom

time,force at thethe law ia created antoaccording
; Miller,Williamand under whomof joint tenancyestate

John,claim, ofthe death becameuponthe respondents
whole, thesurvivor, petitionersandthe asofseized

in the lands.nothinghave
aware, has21. 1809.Junethat the ofare statuteWe

tenancy inaintotenancyjointthischangetoattempted
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-*K!eretstatute, a*contend,Butcommon. we shall this sothat
jx-nmfar as it attempts to operate conveyances, whichupon ■tteta.

had been made to to thatprior its ispassage, repugnant
state,clause in the constitution of this which declares

that laws areretrospective injurious,highly oppressive
and a law the of con-unjust impairing obligation—is
tracts, and to the constitution ofrepugnant the United

fact,States, is, in an exercise of power,judicial—and
which the are fromlegislature prohibited byexercising
the 37th article in the bill of rights.

is, inThat this relationstatute to in ex­conveyances
law,istence at time of athe its passage, retrospective

prohibited by constitution,the seems to us a self-evident
Theproposition. betweeninconsistency theglaring

constitution, once,statute and the will be atseen by
this article in constitution,the asreading a part of the

uread,statute. It would then all conveyances which
been, made,or be which,have shall by the common law,

would be considered as joint tenancies, shall be held as
common, providedintenancies that this act shall not

ahave retrospective operation.’’ Had this been the
of the statute we shouldphraseology never have heard

of this suit.
isIt a in theprinciple law,English common as ancient

itself,as the law statute,athat even of its omnipotent
í!parliament, is not to ahave retrospective effect. Ao-­

va conslitutio debet,imponere non precleritis."futuris formam
Bracton, ; Gilmore,228 2 ;Inst. 292 2 Mod. 310,Rep, v.

2460,; 4 Burr.Shuler Couch v. Jeffries.
nature, effect,The and operation of retrospective laws

have been discussed and settled, and injusticetheir de-
nounced, in various cases in Gallison,this 2country.
139, v. ;The Wheeler 3Society Dallas, 388, ;Colder v. Bull

101,6 Johns. Beadleston 473,v. 3Sprague; N. II. Rep.
;Woart v. Winnick 4 ditto, 19, Dow v. ;Morris 1 Kent's

; 7Com. 426 Johns. 477.
In the next toplace, apply this statute to the convey-
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a.Miller et it the ef-tobe givewouldconsiderationnow underanee
contract, viola-inaoftheimpairing obligationsoffeetDennettet a.

States.of Unitedtheof the constitutionlion
de-the bookscase, is whatin thisconveyance,The

protect-contract, clearlyand is asan executednominate
6contract.executoryanasthe constitutionbyed

Wheaton, ; ditto,C122137, ; 4v. PeckCranch, Fletcher
; Cranch, 164.379 7ditto, 213 and; 12134

aeverythat alteration of con-settledclearlyisAnd it
it be mani-evenunimportant, thoughtract, however

it, impairstothe party objectingofthe interestforfestly
thethe ofmeaningwithinof the contractthe obligations

Russell; 81, v.BlanchardRep.13 Mass.constitution.
344,; 7 Charlesv. Pick.423. Call IlaggcrRep.Mass.

440,6 v.v. Pick.Bridge; KimberlyWarrenBridgeRiver
Dedham Bank.447. v.Rep.15 Mass. King:Ely

Miller,deed, in thisby BenjaminmadetheSuppose
Miller,and Johnto William toacase, had been grant

them,of and the heirs ofthem, the survivorandtohold
for anyit be competentWould legisla-survivor.the
to theland should not survivorgothethatsaytoture

rof each not.Sorelythe heirstobuthis heirsand
difference, whether this con-then,it, anymakeDoes

to the contract or bytheby partiesexpressedisdition
the contract waswhen exe-timeat thein forcelawthe

force atThe laws in the time? not.We supposecuted
made, a of thepart contract.constituteiscontracta

1.; 13 Mass. Rep.2331GJohns.
thisto statute toapplythird theplace, convey-In the

be, to it the character of agivewouldquestioninance
act, of thein violation constitution of this slate.judicial

is,whatcannot declare the law but what itlegislatureA
been,is,To law' has isbe. declare what the or ashall

be isact —to declare what the law shall legisla-judicial
Rep. 199, : 75 A. Ji. v. Sherburne Johns.Merrilltive.

; 4 572498, Fankkek N. II. Rep.Dash v.
Mass,; 5cases,We of Shaware aware the v. Hearsey



1833,TERM,MARCH 113

; a.;521 Miller etRep. Holbrook v. 566 andRep.4 Mass.Finney,
Miller,Miller v. 16 59. inMass. But theRep. say,we Dennetteta.

first thatplace, case,those cases do not in thisapply
cause the constitution of Massachusetts does not prohib-

;it the of retrospective laws and in nestpassing the
that,say,we if did theplace they apply, reasons assign-

ed are not sufficient to sustain the decisions. The rea-
is,cases,son in two of the that the alterationassigned

by personsmade the statute is for the of the up-benefit
to aBut,on whom it the con-operates. surely, parties
toare the deter-only persons competenttract who are

for theirtheymine the contracts make are in-whether
v.Shmeor The reason interest not. assigned Hearsey,

that,is, destroyedas a betenancy may by eitherjoint
it is that such apresumedat to be ten-pleasure,party

But that either tenantnot intended. the factancy was
not,and seems to con-tenancy, did bedestroy themight

hold asto tenthey jointthat preferredclusive evidence
ants.

Hackett, petitioners.for the
of wassurvivorship everprinciplethat thedeny,We

astate, as to jointincident tenancy.in thisadopted,
be,But, that even that Johnmay admittinghowever

Miller tenantswere underjoint originally,and William
1809 madedeed, of them inthe statute tenants com-the

mon.
1809, case,to thisact of if appliedIt is said that the

and to the constitution.be retrospective repugnantwould
not of thosepossess any quali-But thus it doesapplied,

of Woart v. Win-court in the casesay,ties which the
473, v,nick, 3 N. H. an cl in the case of Dow Mor-Rep.

18, a law. Itris, retrospective4 N. H. constituteRep.
which caus-bylaw the rules existingis not a prescribing

decided, topreviouslyto be factsupones are existing
of a judi-It in naturelaw. is not thethe of themaking

existing causesthe rules whichbyofcial determination
rc-hasIt beensettled, facts.uponshall existingbe

15vi.vol.
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Miller statute,aeta. hav-Massachusetts, thatdecided, inpeatedly
v. stat-contend ourwhich wethe operationpreciselyingDennett et a.

case, any vested right.not impairin this doeshadute
Amable, v.360, Patch.3 Pick.

ofopinion the court.Richardson, J.,C. thedelivered
of the-case, respondents,said, on behalfin thisIt is

sustained, because the peti-riot becanpetitionthat this
aand decision theofpossession,actualnothavetioners

cited tois sustain theMassachusettsofcourtsupreme
proposition.

Massachusetts, only whereheld, in it isBut it is that
theofouster, an pernancyan or exclusivethere is actual

doesothers,of that partitionthe will theprofits, against
ouster, ifAnd, there is an actualevennot lie. where

andmade,lost, entryan beentry maythe of be notright
sustained, 14 Mass.bemaythen a forpetition partition

Root.8 v.; 376,Pick. Liscomb; BarnardRep. Pope­434­ v.
petitionerstheIn it does not thatappearthis case
cotenants,ousted, andactuallyhave ever been among

an ac-one, all, untilofpossessionof is thepossessionthe
then,is, no founda-is shown. There legaltual ouster

petition.to thetion for this objection
John Miller and William MillerIt thatdoubtednotjs

tenancyButthe deed. theunderjointas tenantstook
doubt, by 1809,of ifthe statutewithoutwas changed,

to it.had the power changelegislaturethe
respondents,on of the that tosaid, behalf toit giveis
of a1807 changing joint tenancy,of the effectthe statute

existence,in would bedeed, then to itgiveabycreated
law, iswhichretrospective prohibitedof a bythe effect

constitution.the
the consti­clause into examine thehad occasionWe

laws, in the caseretrospectivedenounceswhichtution
;Winnick, N. H. and we came to3 473­Rep.v.Woartof

the mak­prohibitthat it was tointendedthe conclusion
ofthe decisionrules forlaw, newprescribinganyofing

of the actioncauses, as toso thechange groundexisting
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ct a.Millerdefence, the,samethe nature of retainthe ffe slilior
V.

opinion. eta.Dennett

1809,Is, then, of to deed inthe statute in relation the
law,case,this a for the decision of civilretrospective

?of thecauses, the constitutionwithin meaning
tenancies,it is In jointWe think not. creat-changing

intoby common,then tenancies in ited deeds existing,
to theno new rule decision of anyfurnished ac-govern

tion then or of cause of action. The stat-anypending
ute, deed, case,in this take awayto the wouldapplied
no had anyvested Neither John nor Williamright.

acqui-of Themoietyvested interest in the the other.
bywhole estate would havesurvivorship,sition of the

a hopemore than or expectation,in eitherbeen nothing
aa child to inherit the estate oflike the ofexpectation

statute, anuponthus ex-applied,operatesTheparent.
estate, theretrospectively meaningbut not withinisting

aIt can no more be considered re-theof constitution.
law, the descent ofthan a statutetrospective altering

nor takes away,It neither gives, anyintestate estates.
or interest.right

The of the a where oneapplication statute to case
had atactually by survivorship,tenant taken the landjoint

a ex-the time the statute was and is casepassed, which
an in-statute,from the the would becepted operation of

stance of the the intend-very which constitutionthing,
to Thus a vest-prohibit. applied,ed it would take away

make a new rule for the ca-ed decision ofright, existing
ses, and would be in its annature exercise of judicial
power.

said, statute,Rut it is further that this to theapplied
case,in law,deed this is a athe ofimpairing obligations

contract, within the of the of theconstitutionmeaning
United States.

We do not perceive this. aThe statute only changes
into atenancy tenancy contract,in Thecommon.joint

which the estate,iscreated not or Theimpaired.altered
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o,,cer,*»aA-.tí’ asá tria» es-­tenancy.e_ u.an cátale joAtdeed

theuntilremainingasnow l»:- cor.siderea.innw■:£D«c‘-:e'i.
,'ruo common.intenancyaTino itchangedofstatute

anyottheimpair obligationscid notSuch a cuaogc
;u ten­the granteesmademerelyL>udeed.tnecontract

effect,tookthe statutetimethein common fromants
case,estate, mas r-eenm totsdeedfcv thecreatedTne

re­r. to two for Lie.to granttheerh in armunent.co’npu.
is aLot merehi- hems.amithe ■irvivortomainder

’ihere,cases, theti e twoindifferencemateri.dmost
theby expressto servitorLe imisited thevm-ulaestate

deed,contract, ei­in thewas no m-atrartthereHem.
tenancy shouldjointthethatorexpress implied,ther

continue, hisvivor and iieirs.to su:the land theand go
not enact that thecouldthat case the legislatureinIf.

his hems andtoof one.tne deceaseuponshouldland tro.
ofthe thes'irvi’-or, obligationsimpairingwithoutiue*o

con!;act tenancy,that the io.ntwould r.ot proveit—'*i:l
case, becould r.ot changedin thisthe deedbycreated

common, withe ’it some con­intenancy impairingainto
that rce«.iritract

Ad<m arií-vi -m*..Tedjc.wg ¡

y­ A­Andrew an­t versus John llen.B­ r­

^•OfAyrA-iiyv/h'jtx- ;a jr.v "<yar.clrr.sy hy tv.'^ed foetú-Aav %
’a/jLc aa^ anv..efl lúrAb. ar»rle<r.e'i cf a cf ar»pi-‘.prA-im; -^■-­

f.:r, ‘r*jpe-I

Marble, de-v*&> of SamuelJoins* acrrunistratorAlle.u
account, ad-as182*. hisand. the 13th Apri..ceased. on

aandof probate,tras by the Judgeministrator. showed
■got,21. *o the administratorfound duebalance ot


