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Adams yearswithin six after his return. That statute remain-
v.

Johnson, 1825,June,ed in the 30thforce until when it was re-
pealed.

action, statute,present then,The barred thatbywas
2d 1819. had thenon the SixAugust, years elapsed,

to caus-provisionand the case is not within the relating
state,es of action out the becausepersons ofagainst

thenot out of state when the causethis defendant was
of action accrued.

16th, 1791, 1825,of June inThe the statuterepeal of
action,of or take the bar.awaydid not revive the cause

Winnick; 16,N.473, 4 H. Rep.3 N. H. v.WoartRep.
Dow v. Norris.

must beThe adjudgedreplication insufficient.

Pickering C. Picker­Olive R. versus James
ing.

land, necessary, in order tonpoitIn a a it is notlegacy chargedsail to recover
action, promise,a on thenorprove legacy,a themaintain the to demand of

defendant, topart pay.theof
direction,wife, under herto matters donea in relationofThe” declarations

husband, him.againstevidenceareas of theacting agentwhile the

the plain-in whichassumpsit,ofwas an actionThis
1802, E.November, one27ththat, on thetiff alleged,

hisestate, maderealof certainseizedPickering, being
and E.the defendantlands tocertainand devisedwill

an-the plaintiff,payshouldP-, the defendantprovided
of twen-sumtestator, thethethe decease offromnually,

died, on the; the testatordollars, life thatherty during
was prov-will; the1803 afterwards12th andJanuary,



04TERM, 1S33.MARCH

£ed, and the defendant and promisedthe deviseaccepted
plaintiffthe to will.pay her to thesum,said £according

The action was commenced on the 1831.6th July,
here, issue,The cause was tried the atupon general

term, 1832, when it inAugust appeared evidence that
defendant,the plaintiff was a sister theof and had resid-

ed in his family, from the time of the thedecease of
1828,testator, October, house,until when she left his

and has residednot since there. Evidence was intro-
duced to aprove demand of the theby plaintiff,legacy

court,but the of opinion demandbeing that no was nec-
in toessary order maintain theaction, ju-the directed

ry accordingly.
defence, was,relied,The which theupon defendant

that,that it was understood thebyand parties,agreed
the time familythe in theduring plaintiff should reside

defendant,the forof her board was to a satisfactionbe
annuity,the and for theany services she render tomight

that,defendant. And the court instructed ifjury,the
were satisfied that wasthey there such an understand-

and betweenagreement parties,the theing wasplaintiff
to theentitled recover annuity, which became due be-

October, 1828,tween when she ceased to reside in the
defendant’s family, 1831,and the 12th January, with in-
terest upon annuity mightthe from the times it have be-

due,come and no Butmore. if were notthey satisfied
that there was ansuch andagreement thenunderstanding,

plaintiffthe was entitled to therecover amount of the
annuity, testator,from the death of the up to January
12, 1831, and theupon sums,interest several as be-they
came due, to theup time.present

contended,It was on the ofpart defendant, that,the
the case,under circumstances of the it was to be presum-

ed the plaintiffthat was to forpay her board in the fam-
And,of theily defendant. in this,torelation the court

instructed the thejury that thecircumstance of plain-
tiff’s in ofresiding family brother,the her and asaiding,

vi. 1Gvon.
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andcaresjt thedid, inPickering shethe evidencefromappeared
toa groundstrongsoaffordnothouse, didof thelaborsPickering,
asboard,herfortopart, payherona promise,

theinboardingsimplyaof strangercircumstancethe
circum-theif, underButfurnished.would havefamily

nobewouldita promise,suchcould inferstances, they
thatsatisfiedalsoweretheycase, unlessin thisdefence

boardthethatparties,theunderstood, betweenit was
be-thereof the annuity,paymentinto receivedwas he

case.in thefiledno set-offing
theofadmissionsin evidence theplaintiffThe gave
ser-the plaintiff’softo the valuewife asdefendant’s

To thisoilier husband.presencein thevices, not made
admitted.but it wasobjected,defendantthe
the amount of thefora verdict leg-The returnedjury

testator, January 12th,toof thedeaththefromacy,
The defendant moved for a new tri-interest.1831, and

al.
defendant, contended,Goodrich,for theSullivan and

maintainedcould not be withoutthe actionthat proving
; 3431 Pick. 213.Rep.14 Mass. Thea demand. ac-

promise.without a 3speciallie Johns.does nottion
; 3 .213.ditto, 105 Pick.;189 7

of the wife were notThe declarations evidence. 10
; 2 Ev. 707.88 Starkie’sJohns.

Bartlett, cited 2plaintiff’, 619;for the Pick. 7I. ditto,
; Cowen, 133.3296

contended, case,It is incourt. thisthe that noBy ac-
maintained, for acan be withoutlegacy,tion anshowing

executor,of theparton the toexpress promise, pay.
a is not specific,In where legacy butEngland, merely

assets,a out of the a court ofgift general common law
not entertain tojurisdictionwill compel payment it,of

the executoreven admit thethough due,to belegacy
assets,hasand that he upon the that aground court of

is,law from its rules,common toincompetent adminis-
that to thecomplete justice parties,ter which courts of
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Pickeringofin the constantpower, are habitthe andhaveequity
;5690, Strutt; 516­Vesey,E. Decks v.5 D. &doing. p¡ckering.

Farish73,P. C. v. Wilson.N.Peake’s
York,and anNew action at com­But, Englandineven

maintained, afor where theremay legacy,bemon law
pay. 289,to Hawkespromise Cowper,specialabeenhas

Saunders; 284,120, v.Davistris, Wright; Cowper,Ven­v. ­
74, GortonGow, v. 7Hill; 1 Niel Johns.Dyson;v.Atkins ­

205,; 3ditto, Payne,Car. and Har­; 30­ v.Gregory1099­
;154, Doe 3 East, 120,P. C. v.; Grey­4 Espin.man­ N.

S. C.
state, Massachusetts, neverIn this and in there has

aof could bepayment legacytheway in whichanybeen
common law. Anda at the inby suitenforced, except

Anne,the 13thact of it wasstate, aby provincialthis
recovered at com­be thethatenacted, legacies might

been sustainedalwayshaveSuch actionsmon Jaw.
2 N. H.promise.aof specialany proofhere without

; 634,4 Mass. Farwellv­Rep.v. .439, Piper Piper­Rep.
Jacobs.

is in necessarythat it no caseopinion,are ofweAnd
to anmaintain actionin orderpromisespecialshow ato

afor legacy.
defendant,contended, on of thisbehalfisIt further

abe maintained without showingthat the cannotaction
refusal,or theand a ofneglect,of the legacy,demand

pay.todevisee
for acan be maintainedno action legacy,In general,

3aexecutor, without demand.showinganagainst
431.; Rep.14, Mass.218­Pick.

is, it notthat is the of the ex-dutyof thisThe reason
but it is if heenough paylegatee,seek thetoecutor
demands payment.andcomeslegateethewhen

devisee,whether, in ais, respect,thisThe question
any thatthis, other thanon groundstandslikea casein
r of thatopinionWe arestandsanwhich executoron

acceptsWhen heground.on differentstandhe docs
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Pickering debtor, by land,a reason ofthe land the forhe becomes
and, debtor, isanythe like other bound to paylegacy,Pickering,

" a onHe the same asgroundwithout demand. stands if
expressly promisedbe had to pay.

defendant,said, on behalf of the thatIt is the declara­
improperlyof his wife were admitted in evidencetions

to thathim. But it seems us it must be presum­against
that the wifeed, contrary appear,until the conducted

affairs as the ofagentthe householdand hermanaged
that,husband, plaintiff did,the was donewhateverand

wife,theof thus asactingthe direction agent.under
declarations, tothen, in relation matters done underHer

the ofagentwhile as heracting husband,her directions
in evidence him. 2clearly againstadmissible Star­are

199,146, Burton;and 57. v.Ev. Bing.kie’s Clifford
N. P. C.; 142,Lewis­ 138, Espin.Fenner v. Em­10 Johns.

C.; 591,1 N. P. Anderson v.Blonden­ Holt’s San­v.erson
C.204,C. S.; 2 N. P.derson­ Starkie’s

on the verdict.Judgment

versus G.Bank Sullivan andExeterThe
another.

made,debtor, it waswas said im-paymentapplication forto whomWhere a
payreal estate tocertainmortgageoffered topay,to butfor himpossible

days, which theninety offer creditordebt, everythepay interestand tothe
the of lim-of statutethe case oattoaccept was held not takedid not —this

itations.
note, does notaupon promissorysuretiestwooneby ofpayment madeA

toas the other.limitationsofof the statutea case outtake

Assumpsit. note, for $3200,awas uponOne count
in sixtybanktheto7, 1803, payableandMarchdated

uponwascountafter. Anotherinterestwithdays,


