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case, and arc of opinion that the directions given to the
jury were correct. Wherever, in these cases, the dan-
ger results from gradual decay, and is not open and vis-
ible to all, the corporation is responsible so long as they
take toll. It is not enough that they give notice that
there is danger. In order to exoneratethemselves, they
must give notice that there is danger for which they will
not be answerable, and must refuse to take toll.
Judgment on the verdict.

CuarLes DovcLas axp Jesse FARNUM wersus
Joux B. Ovpuam.

The lex loci contractus settles the nature, validity, construction and effect
of a contract ; but the lex fori settles what is the proper form of action to
be brought for a breach of it.

Assumpsit, and not covenant, was held to lic in this state on a written contract,
not under seal, but having, against the names of these who signed it, what
is called a seroll, which, in the place where the contract was made, was
considered as a seal.

COoVENANT BROKEN, upon an instrument, in the follow-
ing words. ¢ This agreement, made this 15th day of De-
cember, 1818, by and between Charles Douglas, and
Charles Douglas, attorney for Jesse Farnum, of the first
part ; and John B. Oldham, of the second part, witness-
eth, that the said party, of the first part, hath, this day,
agreed to sell unto the said party of the second part,—
the following described tract of land situated in Frank-
lin, No.8, and in Connecticut Western reserve in the state
of Ohio, &c. And the said party of the second part doth
agreeto pay for theland aforesaid at the price of $4,50
per-acre, &c.

In witness whereof we the parties have hercuntointer
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changeably set our hands and seals the day and year D“"gl‘f‘“‘&

above written.” Oldham.
Joux B. Ovpuay, and scroll. .

CuarrEs Doveras, ¢ _scroll.
Cuarres Doucras, k L
attorney for Jesse Farnuwm, « scm]],ﬁ

The cause was submitted to the decision of the court
on the following casc.

The instrument, on which the actionis founded, is not
under seal, but there is, against the names, what, in
Ohio, is called a scroll. It was executed in the state of
Ohio, and by the statute of Ohio a scroll has the same
force of a seal. At the time this instrument was execut-
ed the plaintiffs, were inhabitants of Massachusetts, and
Oldham, of New Hampshire.

Hunderson, for the defendant, contended that if the in-
strument could be considered as a deed, it was not the
deed of Jesse Farnum. A deed execuled by an attorney,
to be valid, must be executed in the name of the prinei-
pal. 16 Mass. Rep. 42 ; 4 N. H. Rep. 102 ; 5 ditto, 461.

But the instrument is not a deed, and covenant does

not lie. 2 Mass. Rep. 84, Pearsall v. Dwight ; 1. H. Bl
1385, Folliott v. Ogden ; 5 Johns. 239, Warren v. Lynch ; 1
Bos. & Puller, 360 ; 2 Pick. 11 ; 4 Cowen, 508, Andrews
v. Herriott. '
Alezander and J. Parker, avgued for plaintiffs at the last

term. )

1. This instrament purports to be the deed or con-
tract of Farnum, both in the commencement and exe-
cution of it. ¢ Charles Douglas attorney for Jesse Far-
num” is equivalent to Jesse Farnum by Charles Douglas
attorney. There can be no particular virtue in one name
preceding or following the other. Itis indifferent wheth-
er an attorney sign a deed B. W. for R. C. or R. C. by
B. W. his attorney. 2 Starkie’s Evid. 477, note 1, cites
Jones’ Devisees v. Carier, Ex ; Hen. & Mun. 184.—See also
2 Rast, 143, Wilks v. Back ; 11 Mass Rep. 97, Long v.
Cloburn.
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In the case relicd on for defendant, the aticrney set
his own name only to the instrument.

Here it is not denied that the attorney was duly
aunthorized-~he professed to act for and id the name
of his principal—the defendant contracted with the prin-
cipal—and the principal has, moreover, andopted the act
of his attorney by bringing the suit.

2. If a seroll is not a sufficient seal on a contract executed
in this state, it is suflicient in this case, the coniract hav-
ing been executed in Ohlo, where, by statute, a scroll is
equivalent to wax or wafer. 2 Caine’s Rep. 362, JMere-
dith v. Hinsdale ; 1 Bos. & Pul. 360, Adamsv. Kers ; 1 Phil.

Ev.416. The nature and effect of the contract are to be

governed by the lex loci contractus. 2 N. H. Rep. 45, Hough-
ton v. Page ; extract from Huber, see 8 Dall. Rep. 371,
note. It issubject to such law * for its construction and
its legal qualities and character.” By Parker, C. J. 13
Mass Rep. 156, Hull v. Bieke ; see also Bayley on Bills,
28, (Phillip’s & Sewall’s Editien.)

There is nothing here to bring the case within any ef
the exceptions to the general rule.

Warren v. Lynch b Johns. Rep. 237, was decided upon
the ground that, by the terms of the coniract, it was to
be performed in New Vork thongh executed in Virginia,
and does not conflict, therefore, with Jeredith v. Hinsdale.

But there is nothing in the terms of the con-
tract here, to show that it was intended to be perform-
ed in any other state than that in which it was made—
8 Johns. Rep. (2 Ed.) 146, Thompson v. Keicham ; 2 Mass.
Rep. 89, Pearsall v. Dwight ¢t a. ; 1 Cowen, 103, Sherrill v.
Hopkins.  On the contrary it shows that performance in
Ohio was contemplated ; for it relates to the conveyance
of land in that State, and the payment of taxes on if.

Nor is 'this a ¢ dispute concerning the mere form of
the pleadings.”

The enquiry is, first, whether this instrament is in its
nature, effect, character and construction a speeialty, snd




JULY TERM, 1833. 153

valid as such, or whether it is a contract by parol.  This Douglaset a.
is to be settled by the lex lcel, and, being settled, all ques- omﬁ;]m.
tions as to the appropriate remedy—the proper form of ~
action upona specialty—-the mode of proceeding to judg-
ment and execution—*¢ the means and maaner of enfore-
ing” the contract, are to be determined by the lex fori.

To test the correctness of this position—Interest is
payable according to the laws of the country where the
contract is'made, unless, by its terms or nature, it is to
be performed elsewhere. 4 Johns. Rep. 188, Foden v.
Sharp ; 17 Johns. 511, Fenning v. Conscqua; 12 Mass.
Rep. 4, Winthrop v. Carleton. 8o discharges of contracts,
by operation of law, are governed by the ¢“law of the
place,”” as discharges under insolvent laws, existing at
the time the contract was entered into. 13 Mass. Rep. 1,
Blanchard v. Russell; 16 Johns. Rep. 233, Mather v. Bush.
So of defences which show the contract void, as usury.
2 N. H. Rep. 42, Ihughton v. Page.

Sappose, then, the laws of Ohio, existing at the time
this contract was executed, made a distinction between
specialties and simple contracts ; and gave, on a simple
contract, a lower rate of interest than jon a specialty ;
or provided for an insolvent discharge upon the first and
not the other, and such discharge was attempted to be set
up ; or made the first void for usury and not the other.
The court must first determine whether the contract
was a specialty, in order to determine the rate of inter-
est,or try the applicability of the discharge, or setttle
whether the defence of usury could avail—and it would
be preposterous to say that this should be held to be a
simple contract by the lex fori, and then held void for
usury, or discharged by an insolvent certificate or a less
rate of interest allowed on it by the application of the
lex loci. ' R '

By the court.* We have no doubt, that the nature, va-
lidity, construction, and eflect, of the contract are to be

* PARKER, J. having been of Counsel did uot sit.
VOL. VI, 20.
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‘D°“,K}:S eta. gettled by the laws of Ohio. But the questionnew to be
Ofldham,

decided is, does covenant lie on thig instroment ?  "This
question must be settled, not by the law of Ohio, but by
our own law, and we think it very clear that, however it
may be in Ohio, this paper cannot be considered here as
a deed. There is nothing upon it which we can consider
as a seal.  Assampsit, then, and not covenant, isthe
proper action, and there must be
Judgment for the defendant.

Hivepsrr Briper and sixth N H. Toeveixe Conrrona-
Ti08 versus Dextern Warnew.

An act of thelegislature, created a turnpike corporation and authorised the tak-
ing of certain tolls, with a proviso, that no toll shonld be taken until a cer-
tain sum had been expended on the road. After the road was made, and
a gate erected, another act of the legislature authorised the corporation to
take certain tolls at the gate thus erected ; and it was held, that, after
this, the corporation might take toll at the gate, whether the sum mention-
ed in the first act had been expended upon the road, or not.

Tresrass for breaking open the turnpike gate. The
cause was tried, upon the general issue, at Janaary term,
1832, in the court of common pleas.

The plaintiffs produced a charter, granted June 17,
1802, constituting them a corporation, and authorizing
them to make, and keep in repair, a turnpike road, not
less than four rods wide.

it was provided, in the charter, that no toll should be
taken until a sum, equal to $600 for each mile of the
tarnpike, was expended upon the road ; and that no gate
should be erected, upon any part of the turnpike, which,
at the date of the charter, was a travelled highway.

Tt was proved, on the part of the plaintiffs, that they




