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Fitzwillkmhisin derived father. Nor doesTroy,settlement from

situation,he wasit that in a when was in-Troyappear Troy
histo have settlementcorporated, transferred law toby

that place.
evidence, then,The was insufficient to entitle the

verdict,to a and mustplaintiffs there be
J1newtrial granted.

Benjamin Dwinnell.State versus

power ap-A have the ofmajority companyof of hthe commissioned officers
pointing non-commissioned officers.

companyAn the of his after warned toremoving beingindividual from limits
himselfduty, appearsdo who and submits to the commandmilitary and

officer, notice, exemption,no of isclaiming rightof his and lia-giving no
fine,punishment by guiltyble to if of insubordination.

It commandingis no excuse for that tha officerdrills hisinsubordination com-
detachment.pany by

a Aaronprosecution byThis was commenced Wright
ofcompany,of the first twentieth regimentas clerk

recover,Militia, of the arespondent,to fine ofN. H.
orders,of of his offi-for disobedience commanding$2,00

4tha on the ofcer, company training, day September,at
1833.A. D.

was tried aThe case before of theoriginally justice
towas taken court of commonup pleasand thepeace,

awhere the for thereturned verdictby appeal, jury
mentioned,to thesubject hereafterplaintiff, exceptions

and the courtcase was transferred to thissubsequently
their decision.for

The takenexceptions were—
1st. That there were officersof the com-no sufficient
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offenceof thetimecommission, theState atinactuallypany,

v. of.complainedDwinnell.
at thecomplainant,Aaron the2nd, That Wright,

hisinstitutingrecords, whenthe andtime of making
compa-of thea clerknot duly appointedwascomplaint,

ny-
wasofday training3rd, Dwinnell, on theThat said

limits.companythewithinnot a citizen residing
theafterof orders was4th, That disobediencethe

dismissed, excep-thewithwereof companysoldiers the
others, been detach-hadwhoandtion of Dwinnell some

stillwereconduct, and whoed, ofon account their bad
drill.continued on

heads is embracedseveralThe under theseevidence
of the court.in the decision

Chamberlain, for complainant.
Edwards, for respondent.

the court.*the ofUpham, opinionJ. delivered
officer ofoffered, as the commandingtoThe evidence

asofcommission George Pagewas thecompany,said
25th and into officeon the swornlieutenant, appointed

; and the roster1828 regimentalof29th August,on the
1828—“hisin Aprila resig-of captainappointmenttheof

his at the samedischarge1829—andAprilinnation
the General. Therethe hand of Adjutanttime, under

of newproduced, any ap-thein recordsno evidencewas
was evidenceparoland therecaptain,ofpointment

compa-saidcommandingas lieutenantactedthat Page
1830.yeartheduringny

evidence, to be suffi-abundantlyholdweaboveThe
of theofficerthePage commandingto constitutecient

of this case.the purposesallforcompany
is,taken thatobjectionpoint,second thetheOn

not clerk of the company.wascomplainant,theWright,
that heare, wasexception appoint-of thisgroundsThe

officers, both the constitu-whereassubalternbyed the
* Counsel,Parker, did not sit.havingX been of
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Sia!elion, and the slatuie ailrequire the appointmentthat of
non-commissioned «Seers shall be made theby captain Dwinnell.

——and subaltern officers of Laws,the H.N.company. p.
18 and 402. sec. 5. The construction we thistogive

however,provision, is not that these officers constitute
two several boards of appointment, the one ahaving

other,thenegative upon and the concurrencerequiring
;of both but that term subalterns,the and is acaptain,

mode of withexpression synonymous the term ofofficers
as,the and cases, rules,incompany, aordinary majority

a different construction would lead to serious difficulties.
There but placetwo it wouldbeing subalterns it in the

ofpower juniorthe of them to both his superi-negative
ors, and would anprevent in allappointment cases

officers,where there was anot full ofcomplement or
;where all them didof not concur consequences widely

from the first ofvarying principles militaryour organiza-
tion, and from the ourspirit pervading Byinstitutions.

an appointmentthe rule adopt bywe ofanymade two
case,officers,commissioned as donethe was in this is in-

requisitionswith ofcompliance the the statute.
is,A thatthird objection Dwinnell was not citizen,a

limits ofwithin the theresiding oncompany, the day of
evidence was thatThe Dwinnell hadtraining. du­been

on forappear paradewarned toly military duty, on the
Dwin,.of on 3d4th theSeptember, of September,—that

removed withoutfamily the limitsnell’s saidof Company
since returned.has not Dwinnelland appeared and did

andwith the there isduty company, no evidence that
had anythe officer ofcommanding theknowledge excep­

until it was ontion now taken made the trial of this case.
Had the absentedrespondent dutyhimself from as in the

to, Allen,ease refered Commonwealthv. 16 Mass. heRep.
liable,could not have been holden but he appeared,

to act as a member of the and as aclaiming company,
its limits,within fit,citizen and if he saw forresiding

military them, anysake of todoing dutythe with waive
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byState obtain-acquired,hadheexemption whichofprivilege

v, this res-inelsewhere, his actshe, bycitizenshipaingDwinnell.
mak-hisestopat as tohimself, so far leastboundpect,
mal-andconducta for unsoldierlikeit justificationing
hadhecommandunderan officer whoseoftreatment

hecontrolhimself, whoseandvoluntarily placed against
exemption.nor intimated any legalneither claimed

citizen, with­arequiresmilitia lawA of theprovision
andhis name ageany company, givethe of toin limits

if, enqui-­onofficer, andif requested,to the commanding
him­as renderinformation, so tofalsehe shouldry, give

wouldhe otherwisewhenmilitary duty,doself liable to
upfrom anybeen, estopped settinghe bewouldnot have
;his declarations mostdefence, fromdifferingmatter in

but,so, military duty,if and didhe appearedmanifestly
instance, of insubordinationwilfullythis was guiltyas in

of reason. This court haveanythe assignmentwithout
andecided, that, when individual another’salready forges

note, thehe from nameestopped denyinga isname to
his haveassumes, by promise. Theyand boundislie

adecided, an a towhen individual note cor­givesalso
to denyis not that there is suchpermittedheporation,

Flanders,Bank v. 4 N. H. Rep.a corporation. Grafton
ante,; in 164. Seev. also An­239­ Soc. Troy Perry,Cong.

381. ofprincipleThe these cases isCorporations,ongeli
We think too latein it for thepoint. respond­precisely

himself of this afterexception,to avail having fullyent
it acts hisby acknowledging membershipwaived and

within limits of company.the thisresidence
is,A thatexceptionfourth the officerdis-commanding

a his andcompany keptmissed ofportion others on drill.
ofwe know no therule limiting authorityBut of the offi-

to the commandcer of his company entire, or which
hispreventwould themdrilling by detachment. He

itdo for purposes subordination,ofmight inor the exer-
of acise sound indiscretion ;other ifrespects lie did it

ofpurposesfor oppression, or to make a burthensome
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invidiousand distinction betwixt bis Statesoldiers, he is

y.for anyamenable misconduct of this kind to the proper Dwinaell.
tribunal of Courts-Martial. Neither of the exceptions
taken prevail,can and there must be

Judgment on the verdict.


