ARGUED AND DETERMINEIX

SUPERIOR COURT OF JUDICATURE.

¥OR THE
COUNTY OF SULLIVAN, JULY TERM,

A. D. 1833.

Janez SuarLey versus Aarox 8. Wairre.

The court, in its discretion, may, on request of the jury, to whom a cause
has been committed, give them instruction upon a question of law, after the
court has adjourned for that day, although the counsel of the parties are

And where such instructions are given, in writing, in answer to a written

sstion, and the question and answer returned into court with the verdiet,

s no cause for a new trial. Bat it would be otherwise in relation

natter of fact.
TrEsPiss, quare clausuin fregit.  Plea, general issue.
The action was tried at the common pleas sitting in

April.
In order to maintain the defence the defendant at-
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tempted to show that he had been in the peaeeable pos-
scssion of the locus in quo for more than twenty years
next preceding the commencement of the suit. The
cause was committed to the jury just before the adjourn-
ment in the afternoon, and ‘about ten o’clock in the eve-
ning the jury sent to the court, at their chambers, a writ-
ten mewmorandum, as {ollows—

“The jury wish to be instructed what would amount
to an interraption of peaceable possession if your Honors
think proper. N. W., Foreman.”

To this request of the jury the court returned an an-
swer, in writing, in these words—

“An entry upon land, claiming title, made with the
knowledge of the adverse party,is an interruption of
peaceable possession. The jury must form their own
opinion from all the facts in the case, both as to the fact
of peaceable possession and whether the same has been
interrupted or not.”

The counsel of the parties were not present, but the
jury were directed to bring the quesiion and answer with
them into court, on the return of their verdict, which
was done.

The jury having retarned a verdict for the plaintiff for
twenty-five cents damages,

Coolidge, for the plaintiff, moved for a new trial on ae-
count of the instructions having been given as aforesaid,
and the action was, thereupon, transferred to this court
upon a case saved. The counsel for the plaintiff cited,
and relied upon, Surgent v. Roberts, et a. 1 Pick. 337.

H. Hubbard & Chase, for the defendant.

Parxagr, J. delivered the opinion of the court. In the
case eited by the counsel for the plaintifl; the' jury sent
word to the judge that they could not agree and request-
ing his directions, to which he retaurned foranswer, that
s0 much time had been consumed in the case that he was
unwilling they should separate, ““and giving such diree-
tions as would enable them to reconsider the cause in a
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more systematic mauner.”  We have no difficulty in ac-
quiescing in the propriety of a decision,” granting a new
trial, under those circumstances. There was no appli-
cation to the jndge for any direction upon any matter of
Jaw, arising in the case, nor was it suggested that the
disagreement arose upon any diversity of opinion among
the jury upon any question of law involved in it. The
instructions were, therefore, in fact, & new charge to the
jury, and this not at their request. The reasoning of
the opinion in that case, however, goes beyond the facts
in the case, and would preclude the court from giving,
after an adjournment, apy answer to a question of law or
fact without the presence of the counsel, and should we
adopt the broad rules there laid down,’the verdiet in this
case must be set aside.

Before coming to this conclusion, however, it may be
proper to advert {o the situation of this case, at the time
the instructions were given.

The case had been committed to the jury,they had retir-
ed, and the court had adjourned until the next day. The
guestion from the jury was sent at an hour when it was
extremely inconvenient, if not impracticable, to assem-
ble the counsel of the parties, and if an answer eould not
be given, as was done in this case, the jury must have
been left in confinement, during the night, for want of
intelligence upon a point of law which might be import-
ant in the case, and to which the attention of the court
had not been called, or upon which the jury had not suf-
ficienily understood the directions. Or, in order to es-
cape this hardship, the jury might have been induced to
agree upon a verdict upon such conjectures as they were
able to form, upon the point in question, and in the lat
ter case, had they mistaken the law, there would have
been no way of correcting the error: whereas, in the
mode adopted, they would be enabled to come to an in-
telligent result, and, if the court erred in the instructions,
the error could be rectified in the same manner as if the
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instructions had been given in open court; and there
could be no uncertainty as to what directions-were, in
fact, given.

It would seem, then, that there could not any preju
dice arise to either party from the course adopted.

The jury were relieved from any necessity of remain-
ing until morning, because they could not proceed for
want of sufficient knowledge of the law ; and the hard-
ships of juries, although muach less than they were for-
merly, are still quite sofficient without imposing upon
them any unnecessary burden.

The parties had the advantage of having a considera-
tion of the case, by the jury, with all the information up-
on matter of law that was desired, and were not exposed
to the danger of a result founded upon conjecture, which,
if mistaken, would have been beyond remedy.

The court gave the jury no directions or intima-
tions in relation to the facts of the case, and in perform-
ing their appropriate daty, of instructing them upon mat-
ter of law, placed the instruction in such form that as
full opportunity was aflorded {or exceplion to it as can
exist in any case.

No exception to the law itsclf, as given to the jury, is
suggested.

If, then, no prejudice has arisen, or can arise, {0 either
party by such mode-~if the ends of justice are likely ‘to
be promoted in this way, while by refusing an answer
the rights of the parties might be left in some measure
to chance, or an unnecessary hardship imposed upon
the jury, the reasons against granting a new trial are
very strong.

There is nothing in the nature of an adjournment, ac-
cording ie the practice here, which will lead to a differ-
ent result.

It is the common course to consider such business as
can be conveniently transacted at chambers duringan
adjournment. '

Petitiens, and motions of various kinds, ave consider-
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oy ey oand claims and bills of -cost examined and allewed.

The convenience of suitors.and counsel is thus consult-

“ed, and the business of the term facilitated ; and we dis-
cover no reason why the court may not, with egual pro-
priety, answer a question of law propounded by the ju-
ry, if the rights of the parties are f{ully secured, as was
done in this case. ‘

There are two cases in Johnson’s Reports which bear
upon this question.

Thayer v. Van Vleet, 5 Johns, t11, was a case on certi-
orari from a justice court. At the trial before the jury,
the parties exhibited their proofs and the demand ap-
peared to have been sufficiently supported. After the
jury had retired they sent for the justice, who went to
the room where the jury were sitting, and oae of the ju-
ry asked him whether they conld add any thing to the
charge of the plaintiff, and the jostice answered, no, and
left them without any further being said. The court
held that the fact of the justice going to the jury and an-
swering the question of law putto him, was not an ir-
regularity for which the verdict ought to be set aside—
that there was no semblance of abuse, and the consent
of parties might be inferred.

in Bunn v. Croul, 10 Johns. 239, it was held that it
was irregular for the justice, after the jury had retired,
to answer o question from them whether a particular
point of evidence had been given, stating the evidence.
A controversy might arise as to the correctness of the
statement, which, as a matter of fact, could not be set-
tled and corrected by the court, as matter of law may.

The principle to be deduced {rom these cases scems t
be.a sound one. - ¥ the jury, after an adjournment, put
a guestion, respecting the facts of the case, to the court,
it will be irregular to state the evidence relating toit;
but if they desire instruetion, upon a mere question of
law, that may be answered. It should, undounbtedly, be
answered in such way that the parties may have an op-
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portunity to- have it corrected, if there is any error in
the answer, and in this-way all the rights of both parties
are secured as effectually as if' the answer was given in
open eourt.

There miust, therefore, in this case, be

Judgment on the verdict,

Oriver Carey versus Comrort WILCOX.

An award, duly made, in pursuance 6f a submission, by which the title
real estate has been left to the decision of arbitrators, is conclugive ds'to the
title,

Where C. and W. submitted the title to certain real estute to the determina-
tion of arbitrators, who decided in favor of W. and afterwards, in. 4 sub-
mission of all controversies, between the same parties, to other arb:iramﬁ
the title to the same land was again brought in question by C. it w
that the validity of the first award wuas submitted to the second arbitrators ;
but if there was no ground to impeach the regnlarity of the proceedings of
the first iarbitrators, their determination was conclusive, and the last arbi~
trators could not go bekind it to examine the merits of the centroversy.

DesT upon a bond. The defendant craved oyer of the
bond, and also of the condition, which was as follows.

“The condition of this obligation is such, that if the
above bound (.. Wilcox. shall, well and truly, stand. to,
obey, perform, fulfil and keep the faward; order, arbitra-
ment and final determination of E. 8., J. H.and R. S.
elected and named to arbitrate and. award; order; Judge
and determine of and concerning all, and all manner of,
actions, suits, bills, bonds, specialties, Judgment&, execu-
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