JULY TERM, 1833

Carep Fosrer, et a. versus Cuasrres B. Hap-
DUCK.

In process of foreign attachment, judgment was rendered against the trustes
by default. Upon a writ of error brought, it appeared by the officer’s re~
turn that he served the original writ upon the trustee, by giving him au attest~
ed copy of the writ, Dut it not appearing by the return that he gave to the
trustee 8 copy of the return alse, the judgment was held to be erroneous.

Tuis was a writ of error brought to reverse a judg-
ment of the court of common pleas in this county.

It appeared by the record of the judgment and proceed-
ings in the court below, that Hadduck brought an action,
against J. P. and Caleb Foster, and another, his trustees.
The officer who served the original writ made a refurn
of his doings as follows +—

¢« State of New Hampshire, Grafton, ss.  On the 18th
bay, 1832, I served this writ-on the within named J. P.,
by reading the same to him, in his presence and hearing,
and on the same day served the same on the within nam-
ed trustees, by giving to each of them an attested copy of
this writ.”

The action was entered in the common pleas, at Sep-
tember term, 1832, and judgment rendered upon defanlt,
against both the principal and the trustees.

The trustees having brought this writ of error, they
relied on this defect in the proceedings to reverse the
judgment, that in the return of the officer, upon the orig-
inal writ, he had not stated that he leit with the trusiees
copies of the writ, with copies of his veturn endorsed thereon,
as the statutle required.

W. 8mith, for the plaintiff in error.

Perley, for the defendant.

Ricrarpson, C. J. delivered the opinion of the court.

The writ, in a case of foreign attachment, is to be ser-
ved upon the trustee in the manner writs of summons are
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Foster, et a. gerved in other cases. The statute declares that writs
Hadduek, ©f summons shall be served by reading the same to the

defendant, or by leaving an attested copy thereof, with
a copy of the return endorsed thereon, at the last and
usual place of the defendant’s abode.

The copy left in this case does not appear, by the offi-
cer’s return, to have had the officer’s return upon it, and
instead of belng left at the house of the trustee, was giv-
en to him in person.

It has been decided, that giving the summons to the
party in person, is equivalent to leaving it at his place of
abode.

But can any gervice sustain a judgment rendered upon
a default which is not substantially what the statute re-
quires ?

It is provided by statute, that the summons left with
the defendant, when his goods or estate is atiached, shall
contain eertain things and be endorsed by the officer, and
itis declared that for any failare in this respect the writ
shall abate. And it has always been held, that if such
defeet be not pleaded in abatement, itis waived. But
this rests on the ground that the statute has declared
what shall be the effect of any omission to comply with
its requisitions in this respect.

When there is any substantial defect in the service of
a writ, the defendant may appear and answer to the ac-
tion, and this will cure any defect in the service.

Or, he may appear and plead in abatement a defective
gervice, and thus stop the suit. 7 Mass. Rep. 20 ; 12
ditto, 36.

Or, he may refuse to appear, and if the plaintifl pro
ceed, may bring a writ of error and reverse the judgment.
8 Pickering, 163 ; 3 N. H. Rep. 198,

In this case, judgment was rendered upon a default,
and the service does not appear to have been what the
statute required. ~ Is the judgment erroneous ?

It has been decided in thiz ecourt, that it is not enocugh
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that the defendant has had notlce of the suit.. If he has i*mm, et o

not had notice in the manner the siatute prc&cmbes, it is ié’adduak,

error. 3 N. H. Rep. 198. T
And we are of opinion that there is error in tiua 3udg~=

ment. ;

»
H

A Miner versus W, Smirn,

d @ suit brought by J. E., the writ was endorsed, ¢ J. E., by his aftorney, W,
8.7°—it was held that W. 8. was not liable as eadorser.

Tuis was a scire facias against the defendant as endor-
ser of an original writ.

The cause was submitted to the decision of the court
upon the following facts. Jonathan Eaton, of Hanover,
sued out a writ against A. Miner, the plaintiff in this case,
upon the back of which, near the bottom, W. Smith, the
defendant, put an endorsement ss follows :—¢ Jonathan
Faton, by his attorney, W. Smith.”” At November term
of the superior court in this county, 1831, Miner recov-
ered judgment in that suit against Eaton, for $39 27 costs
of suit. Execution was duly issued on the judgment, and
returned at May term, 18382, with a return of non est inven-
tus, and in no part satisfied.

Eaton, before judgment was recovered againsi him, as
aforesaid, removed out of the state.

Bell, for the plaintiff.

Ricuarpson, C. J. delivered the opinion of the court.

The circumstance, that Eaton removed from the state
after the commencement of his action, and before judg-
ment was rendered against him, is wholly immaterialin
thiscase. A plaintiflf, who is an inhabitant of this state




